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F—=A 70T RGBT

g N £
EP/
T
BI1E F—Z MY T7TOMBIHE
Bor —RARMEOME
B 3HE 1981551555IEHU0) RS RBLE
4 19814ESIELS & ABLE
igﬁ ?ﬁf)“@*ﬂﬁlﬁlﬁf‘ﬁ 3BT ) r—a >
X‘ppendix

DI

1 —BEZEHEE WS & N Y ofii#EHlE: (Abgabenordnung) 425h%4
ZHTHBY, TRBEROELICBVTYH, A=A P TRZ2—-V—F
FOEHITH L Do~ BERBBEL LEL TV EA DD D, F—Z 7
TeZa—Y—=I Y FiE, FLEEBOEE LTBHEWIIHELEG-THY,
Z2—=V—F Y FTIEI9004 S, =R FF ) 7 TIHI19I54EI, Wb AT
BRI W T O BEABEIEA SN, WTho—HEEBED, 4
B3A—ZA ) T7R=2—T—F Y NIZBIF 5B (land tax) % HFEDS
HEFELDOIRHTRNEI) ETZ20EHCILICREEZAELTEY, MEDYH
NO—EBBEIRIZIZFEHETH o720 LL, TOHK, F—A 1T
7 OFHFrE, BN (choice principle) ZFH L7z E, £ ¥ ZDHK
#i (privy council) DHJPIZ X Wi T A b (predication test) %$R5—
BT, BIREHE FITHRT 2 AR OHEG] 7 A I (antecedent transaction
test) #ERAL, ZO—BEEREOBEP L < HRT 2 W% KT 5
IZEolze £2T, A=A M7 7TEFIE, 198148 1219365FITAHBLEERREREL
(Income Tax Assessment Act, BAF [ITAA36] &dwv9,) *WIELT,
VA (BT SELAF—2) #8ML, BT AL (purpose
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test) ZHLETIH LV BEBRBREEZHE L. TOBIE, -2+ T
V7T, TOENWMADBEHZ O o THRIDZIEK SN TS,

—Ji, 22—V —=F Y FTIE, 2oL, BIEHEZEALLDOO,
F—=Z ) TEHPICALNS L) BAROWG T A b EFTORMICIEE
Shhol, FOhO_2—Y—F5 Y FTIE, 1974EIC—HREEMTIZON
TEREHAE T L 35 LW ET A b (predication test) O# M %
BT 2378:% L7z 00O+ — A b 51 7 O19814FIE1F & O KIF R eIk %
FFICHBEICE > TV 5,

YREROETIE, BICAFFO—BEIREFELTHY, Zhicon

T, IR CTHRLAEZATHL, M, F—A T 7 DISIERIE
WX B BEEAEL, EREROEOPTTHHRLZLOTREDL LD, #
DERIRPRENI EPLEREZEDTBY, &, W7 79U k&L
OPDOELBZDF—A T ) T O—MEBRBELSBEITTEL TV 5,
2 —REEBLEE, HRAMICALE, ThEEAD L VIZHIET 5 E 4 HH
WML T3 LI, INS—BRERBRELRELGETLE, $7, #
JIRROIETHRI L &, BREIEIO L) ZEEIIK->Twb b0 (BERY
I 1 B ERD) & ENDAOIT] b IR E LT b0 (AEEHR
B) LI BIENTEDL, 512, MHNSKARNZBEMOSE, &
Ay pHAEL LT, OPMBIOREEEHEEL LTVEI0 (BEMLEE),
QWHI AL 22 0 Hh2 KL LTWE L0 (BHLE), W5
BUAHEEHNOFMEZLIEL LTWDE LD (FEHEHWLE) 2505628
WTE 5,

BARIIE, BREWEG IR o —#GREE s LTk, OF 7 v 5yo—iH
Bl314s, OV F —OFFEBEM4AL 1 HEZhIZ Y20, $72, O
ElOEBIEARTEAG 3HD OB Y5 E2 5Nb,

—77, ARERAMOH L, REHEEELFALLZ 0L LT, M7 7Y
# DIHHE T H 519624E DFFEABLIEL1034e S Z NI M 72 1), 8 2 2 57
L7zdo & LTid, OF4 v oMBLEAlE2S, @F F 5 OirfsBisi2a54,

GE1) S T REEBEICOWTOH F FiRmBHBIOn7E] Bl &ik#21% 2
T1H
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@=a2—Y—=5 v FOFSBEBG1 4%, GB1&K VOB &8 hicy7:
D, FEAWEEZFALZD0L LTE, OF—Z M5 7TOITAAD
BNV ADITIZRAZRWLITIS5H, @QET 7)) 7 OFsiEso&z AR wLL,
OFEDONER AELI2EILAN I IIN Y, 2, AL Yo—
Bl 155 h E ORI BE AL A 1945 d ST U125 L £ X B D,
ULEZHRT 5L, TRIOLEBY L2225,

BREMRITRE AT rH, “X—, @

BIES R REEEE B-BET7UD
BEHEE KFAY, W)FH, =a—V—=FUF

EERAWEE -2 T7VT7, FE, WH-BET7T 7N, AN
A, B E

COEICA—A T T O-MERBER, FEAMERELFHAL W
BZHEDREN L DOTHY, ZONVPRERLEBOBARIIE, —MEE
BEDERELZD LTCRPTIENTELVHETH S,

DI BFA =AM T ) T O BERBEE GOMROHEO TR
EOEFIZOVTIE, OBBAFREOMHEMEIZIC L2 [HBIREATS O
] LT AEEDRH LD, FOED, QF—A 5 TOEFTOH
RETHD M=~k 2 [FBIGEICH S 575k LET 2 EH®R
@=a—TV—=F Y FOEY M) TRFOY yN—HEHEZIT L 5 [HlEE Lo
— S RRHLE | ST E A S ORENIKT T 2 HAN] & T LR B

GE2) FeHERE PHBLREETT 2 O fF ] ]

(#£3) Rachel Anne Tooma, “Legislating Against Tax Avoidance”

(#£4) D. Dunbar, “Statutory General Anti-Avoidance Rules: Lessons for the
United Kingdom from the British Commonwealth”, Bulletin for Internationa
Taxation December 2008 at 529. 21X, ZOmMmMOBRZ L, MBHIZE724
F219EIC THE R Lo — B RBLIE | JEAIRFHE D S OIEENI T 5 A
EDTHML T2 DT, ZOEFICI MR TR [HEE Eo—K
HREBE] Lol
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bo FEHIX, ITNOLOFEHRHR,ORKRVITERINZDY, BRI, Ttk
FREVEENTVEF—A T ) TO—KREBIHEICHLEZIE, F—2

PV TOREN R —AT v 7 THDY F2—KED 7 = —HIZ 51T &
% (iR ey TV F—HBH I L 2RhRHETHL [F—A 55U 7
BB O R E2R8ZE LT, =AU TOBEERREICOVTOH
Bl L, ZOEESLHBFIIOVTHIREZEDTE 7,

ZIT, ARTE, FHEOIO L) BHAMEER-RELT, 7,
F—A T TO—BEBRBELRELHE LT, F1HEIIBWT, +—
A7) T OB EEZ BB L 721, 52 BICBWT, 19814EICHIE S
BATO—HEABETH HITAASCENTHA DB EDONEEZMBIL, 43

2BV, 198UEIERT O — G ABE & Z oMK EMET L, H4 8
IZBWT, 19814EBUERME & ZDBRDOHBDOIRNEHET L, F5HIIBNT
F—Z F 7)) T O—BERBBEDSLERL B ORNAG- 2 B EPENC BT 5
ABELERMEICA T4 TP A= a v iIZonTwmla I e Lizvy,

H1iE F—A b5 7 OB

Bl A=A T T OMBOME

F—Z 7)) 7 OEIFERE, FPE (Commonwealth of Australia Constitu-
UmAa>L,ﬁﬁb%ﬁéi&ﬁmﬁ%b%n(i—xb507%&m%®%
HIBUFIZ, EIHRSOMIE L-MBUEICEDOE, BBMERY D 5, B,
HBLE LTRDOLNTWEDIE, OFEHE, @HEPL (Goods and Service Tax,
GST), @F x ¥V - FA VIlBl, @7V Y - XA Ty MG EDVDH 5,
HEBLOBIZEIL, 10 TH 5,

—J, F=ANTUTIZIE, 620MADHBH, MBLE LT, OHFEBE
(Stamp Duty), @=L #8i, @K 5B (payroll tax) & E23H %, f5-HIL,

(##5) P. Burgess, GS. Cooper, RE. Krever, M. Stewart & R.J. Vann, “Cooper,
Krever & Vann's Income Taxation Commentary and Materials” 6th ed.
(7#6) R.H. Woellner, S. Barkoczy, S. Murphy & C. Evans, “Australian Taxation

Law” 19th ed.
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I TH B IHRBOBRBING L V) 2 TERL, BEOXLVET LR
FIIATHMNMEOHBTH 555, HMICBO TR LOBERW I —HTld %
W

F—A N5 7 OBEBBOKRIE, A LOENIHT BB BINO
0% Ea5OTEY, BERFEEHERZL TSI ETHLD, BEMIZIE,
20064E 12 BV CIE, BIFBLONTUL, OG- EE 0 % R I8
43.5%, @Z OO § 2 FIRFTHBEA510.4% T, @FEABLA22.9% T
& %M,

T/, WEBIL, FhF iz EBUR 2T, 20004E2 HEA SN72BTH
D, 20064E121%, HWIOBINDI5.9%IE L TE YW, EEREHZR§
IR oTVDE, 51T, =T 7T, 19414128 R P03
EEN, I THER RSN, MTHMERZ W LGB Z L Twizas,
19754 DI, 2B\ CEEBLCAHBBLABEL S, 19794121%, HEIFTHHE
FEBDBEILSNTBY, F—AMF YT TIE, MEBLHBBIZ VO b HK
THhbHM,

B2 A=A L5 Y7 OFEBHEE

1 EORH

F—=Z2 5 7T, 19154 ICHEBUBGRE T, BB L L CHMSBIANEA
ENFzo MRS THI AR ZEA LT zAs, MASEII D o THIRBL
LU THINT AT L Lo LAL, METAK—2H D, 19364FEI12Z
BT ALV T LT, 19364 B (WIFLITAA36) A%lE S iz,
LIZS L o, Mot L M oFiEBikss s Lzas, 19424045 2 K
KRS, W e UCHIBLE L COFEBZT & S, ENnURE
BULHIFBLL L COREMT DI L L o7z,

B, A=A M7 T, ITAAS6DHE % NEXKYIE L T19974EFr {5 B IR 3t

(#7) Id,at13

(E8) Id

(GE9) —mHER [HFFROF—A b3 TICBT HEME - HFBLOBIL & LT
FRIEAT A ARBLIEE | H B AR HE562573
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#: (Income Tax Assessment Act 1997, LLF [ITAA97] &\w9,) ITBATL
TWBY, BUE, WESPAEL TV RIRIICH 5. AR THIZET %8BIV AL,
BUED, ITAA36IIR> TV ABETDH %o

2 PR

F—=ZAFF YT, 1986EDITAADLIETHD T, FYEFZ VTS V%
MR ETHI L EL, I IICUREWIEMETRAICE - 7278, R U
DA F ) AL HIRWTHEREOE Z T FE-THE D, BBITH (assess-
able income) &, @S (ordinary income) & EEFE (statutory income)
PO LEENT WS (ITAAITH 6 5 1H 1 %5)o AEHA &I, @W O
%4 (ordinary concepts) IZHE) iR TH D (ITAAITH 6 551H), HHIZ X
NROOLNTHETH Y, HIRMIIEESOEZHTICHEL TW5,

—J5T, EEFE LI, 19864 LIEICHI 72 ISR S e ShzF v oL -
TAVRETH A,

3 B

8 AFTBLZ, 416,000 MV E T, JFERBITH Y, 6,000 FLEHZ DY
B2, 150 L% D EEBRE o T b, ATEBLOBERIL, 30%TH
%o

MBLE L, MBEFRTPH I TV,
FIBLORBIIRIE, 7H 1 H2 584D 6 H30HE TTH 5,

3 F—X 5 TEBUF

F—=Z N5 7 OHEIEBLOBIE K ORI, F—A b5V 7EBUT (Austra-
lian Tax Office, ATO) #4To T\ b, EBTIX, F¥ yXFIZHY, EHBL
TRESKRBRMLEETH 5. EBITOMBEEUIL, 20094 6 HBAE, 2772,429
ATHY, BIHBUIFOERLHGHERIIBIT 514%% HdTw5 ™0,

4 BT 2 AR H AL K OSFREA T
F—A T 7EIBIE, #IBOFKHFTE 6 DDOMOFHAFT & 2 DDHEHIH

(110)  WEIEGEE [+ —2 F 5 7B 2B EBIBTE] BRY v —F V145
169H
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BIX ALERHEN & ERBEIGIX) OFHTSDH 5,
MIFOTMPTIC L, OBIBRBEBRICY7224— A b7 7ESER (High
Court of Australia), @4 —A F 7 7#IFFHPT (Federal Court of Austra-
lia), ®@F—AFF5 Y 7TREFHF (Family Court of Australia) 2% 5, @
OMEIREHIIL, 18I Y72 5 I EH P M IE (Federal Court (small
judge)) EHEFRFEITN 725 3 NOFHE THER T 2 HIBEH P & AEE (Full
Federal Court) &2 BHEK SN T2, dIBEHFT G AREEH» SO0 5%
Ao L, SRR ORIFFT (special leave) 2SUZTH 5,
BT, 5 AL 7 AOFHE TR I NS, 19864EI2BI17 51 F
) ZMREEBEN D EFFHEDBEILIC X Y, EIRENERIEE D Th DR BT & % o
72DTh b,
MBI, EBUT OB LS ) kL LT, ITEARENT
(Administrative Appeals Tribunal, AAT) ICARHINZT 52, EFLIH)
BT (HUBWELE) [CFTFaREI0EET 2 02 BINT X 5, MBLEDITBORIREE AT (FiL
BANRFEAI) \CARWALZ L725ATH, BEEMEICOWTIE, BIHEAH
FIFT (BAREEE) 1SRRI T A 2 LS TE b ZOITBAMRERHINE, +—
AT TIHEORIETH Y, AHATBHERIC & 24T B (administrative
decision) 2R3 B ARAT 2 AT TH 5 E,

H2E —EEHE OB

1 EVRAOER

F—A M5 T O—BERREL, ITAASCHENMADITIZA W L1775
HICHEINTWS, STNOHBEOERIL, UTOEBYTHL, &b, KX
122V TiE, ARKR® Appendix% S S hizv,
O177%A (R

[1H ZOMTE, KNOBEEPERERTHLRVIRY, kotBY i b,

(JE1D)  ZOFBEARBEHINICO W TOENZZ TR E LT, fEIEl [+—2 b
7 7 OREWATEANREH NS 2 —F 58] B — A R Gk 587
HPH 5o
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[A%—2 (scheme)] &%, ROYEZHKRT 5,

a) IPRENTV B 2GR, T, ERNTFHICESCTIITITRZ DT
HEPEPICEREL, HOWDHEE (agreement), HPt® (arrange-
ment), Tf# (understanding), #J3 (promise) X3 4>T (undertaking) o

b) &5WAEHE (scheme), W (plan), &% (proposal), 17H) (ac-
tion) XIE—HDFTE (course of action) #F L < 13174 (course of con-
duct) o

5 AWICBUIABEOHRNDIOIZFEFTEINAF L NIEIAF—2D

—EICB L TR RT WA HIHIE, YN EOBWE X2 HK (domi-
nant purpose) £ 3T AEBOHMNDI-DIZFEITEINTAF— A LIZA
Fo2D—BIZHLTHERTVLHFHEZEL O D THLEMTHI L L
T5.] (Tr¥y—54 VR

O1774%C (B Lofizs)
[1H ZOWIZBWT, MBESNAF— LML THBL Lo (tax

benefit) /B TVEPEPZHM T 51247205 TIE, AFERL, X
I2& B

a) AF¥F =L FEF SN T Ao 354013, BEMBLEO
MBI OMBTHICE I TV ATHA), WiE, &Iz
CEDEHICADL EHREINICH 2D ST, UHMBLE O M HE
Bl B OB ICE TN Do 288

b) AF—LDHHEE - EFEN T Ao 3540138, BEMBiEO
MEBUE R I L T LR —Es R shienwTh s, X
&, BHEMICHAZ LERPIIFR SN o720 b 2 b 53, LB
B O U F AR OB OB U CHEBR S -

2 COMWIZBWT, MBESAF — A CHE L THBL LM (tax

benefit) ZH T2 0Er 2T 2124725 T, ROEBEIE, &F
Nz,
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a) AX—LDHR - TSN T Lo 52401, BEMBED
YEBLEEOBIIRICEIN TV AETH A, X, FFThTnik
CENEHMICA L LIRS NZEEIRO | Ui Zi72THE.

1 MEWBLEOLFABEEORBRICE TN WS, - (2
OFHE-OHEICL o THRENTWS) BINDITE (exercise of an
option) 2 & A%

i HFEAF—2P, BE, AF, BN 247 OICLELRRIZ
FADREEEL L OHBDO 72D A X - THHE - EIT 8Nz
DTREEVEA,

O177%D (KfEp @A SN b AF—24)

(A, 19814E5 H2THBRICASTWAXIZALHEWH A F—2L4, TDH

WZFEAT S NI FETHRB S N2H 50 5 A F— 24 (FOHIUEZ O H L

WA 72 AF =2 UANDAF—L1) T, BHEAF—L0F—Z b5 THEW,

F—A ) TEN UL —EAA —A N T Y TEITRIGS N UIETT SR

Lows, RoOYGECEH SN S,

a) MBE REICBVTHEE ZoTWAMBZ L LTERESNEE) 25,
1775 F (M - fiB Lo o B@#E) 22T 0E, B%AF— 412
B L C, B LM% R LB Ths I Hb.

ViR

b) UT2ZELT, UZANINED 1A, MEE Lo TOHMBIEC
BOTHEAF— L ICHE LAB LR B2 TELEOAMN
I OMBLE ZDMOMBIE (AF— 275 L IZZDO—HIhb o 72 AN
WY R MBETH A B, ZOMOMBIETH A )25, ZOMOMBIHE D
LATHAIH, ZHEMbievie) ITHFEAF— A ICHE L CTHBL LD
Fis B3 ELTLENRTELLOHMDPLWVIRD, BHAF—LFE L
ZFO—IRERRE Loz L RO S a6,

i AF— 20K IIFETO N
i AF—20FALFEYE (the form and substance of the scheme)
i A — APET SN
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iv ENVHADRTIUTEBT HREE
v AF— AR L TA L 28BS oM BoRED 2L
vi AF—2ITEKELTA L 2MBIEE OBRE A L2 WBUREOZEL

vii B & EOBRE AL S ZFoMoZEt
i B & ZORBMREOBR] (T ¥ =914 YHH)

O1774%F (B Lo oM #EL)

[13H ARz #EHT2AF—AIHETIMBE L > T, AEpiiFhid
BTV IR THA ) RBL LoD D 256, ERITEEE, D
TETHIENTE S,

a) UHMBEEORBFEEEZORBMBOTICE TN TV EVEHIE
T LB OISO E— MM BLE O B F A OB IS & X
e Eb s RETHI L,

b) MELMBE OB B S 2 RIE 3 2B Lo oY A
— UL OB AR B 2 RO & B ERD BV
LERETHI L,

B2 ENHAOEMS LR

F—=A )T O-EBEBER, WERE1OLEBY, ITAABDBNVHEA
DITTEADBITIRHICHE SN TS, —RGEBRENEN Sh b,
T, ORAF—25H 50 (177%A), K, QEFEAF—AICA-7200, M
—NIZFELHM (the sole or dominant purpose) 3B EOHRZEH57-0
THolzh (1774D, 1778£A%5H), wEIC, OMBPBPUHA F — 1 Hh
LELNAMBEOMELIEZFIEHLTWADY (17754C) ICLXhEgsh s ™2,

COLIICENHRAPHEHAINSICIE, TTAF—LDDHLIEHNLETDH
BN, TOAF—AIE, 177£DRITILAESHT, MBEOHWNEZ TS 1
TOHBLELLIENLHEETHY, MBLAIL, AF—2E2TELLETIELLE
5 2 7207 B Lo DAL O B SRD S b REEE & ), —T,

(##:12) Cooper, supra note 5, at 1054
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EBLE LTI, AF—2%2TELREFHIES 272075, FULHEM (the
dominant purpose) 7%, fifl L O 22 HWTH L LRBELR TR
M ZDID, HARDE 2 TRETEN, F—A 7)) 7TOHHIT, X
F—LRIELEBZDBDPILESZ DD FDONTVDLDTH 5,

ZLTC, MBEBEDIT 572 AF — A0 MBL LOFEEH 5 2 & AME— T 7%
HYTH 20621, 1774DObH5OBET S 8007 A ML Y FBIMIC
MRS, SBUTIZ, O8O0 F X MEMGEL, MBIHEOME—-IELAN
DB O E R L7200 THIUE, FORF— 2% 8 LIEFHKL T,
MBLE OB LOFIRERRTLIEDTE D, TO8DODT A M, AIRLE
I TRLZZEBY, OXAF—L0FETHE OAF 20N EFEH (the
form and substance of the scheme), A F— ANFET SN, OENVH
AR T NEIEIT HHHR, OAF—2ITER L THE L 2MBLE DM EIRED
2k, OAF—2ITER L THA U 5WBLHE O BREICAE U5 MBUREDZAL,
DOMBiH & 2 OBRFEICHE L S ZooZft, @WMBis & ZolRE OMERD
82 THb, ZDEDODTA ML, 32DHEAEYA->TVAEGH K- T
b0 Tabb, F1iE, BFAF—LPEDIIICETEN, MEHELIEL
TWBERTHY, EROBRVLEDT A MUY, §E205, ZoRE
THY, LRROBRWLOOT R MSZ IR, 834, WBiH L BERED
Mo EXOWMETHY, LR®ODT A M iz -5,

B 3E  19814EIERT O — B REHE

1 19154 I A BURARIE545:

F—=Z2 5 7T, 19154 ICHHEBUGRE CHIBBLE L COFESBIAEA
SN7eAs, OB, Wi545 T—BRERBEN D TEA SN, 19154E01%
BURARE5451E, TROEBY TH 5,

(IO Y (morgage) 12BVF BIANEER ITFB LOAEAS, HIEK

(1%13) 1Id. at 1055
(G314) 4 —A b5 Y 7 EBT A320054F 3 H17H £ 13 T4 % L 7z Tax Office Com-
ment on the Operation of Part IVA, at 5 &,
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VOTIZBUT BFFOLIITH T BB OMBLES BB ICADE S
CEEZHMELRZZDE ) 2R EGZHBDTH LSS
(a) MEZHRIEHCYAIRERATRNCRHR SN-D O TH 2 L &L, AT
T AR BROMBE R L 20w E UEEBEEIMBRTREHID L
WBLOEBZEDETVEDIIERNTE V.
(b)  MEZHIEHCYAIRERATR ISR SN0 TH B L Xk, SFRMICHE
BTH B
CO—HBRBEONV -V, TERIEDLE, Z2—Y—F ¥ FO19004 T
o O IERS: (Land and Income Assessment Act) 825215 2 L 3T
&MY, =2 —Y—F ¥ FOL19004E 13 O IER L8241, Titoe B
N TH5b,

[RBEDHATORMBZTH B A, T/, WL AIDFETHRE S 2108
2%, HOWBHEY, HFEE L IIIHOIE, BN L X0
BOREXETRIELL5D0THL L E, iR ESL L ITAHEZ 8N
BEE, RFIHEDCMBBOMBIER 2 MERIZL, BB LA L IimE

(JE15) FXE, UTFToLBYTHb,

A covenant or stipulation in a mortgage of land, which has or purports to
have the purpose or effect of imposing on the mortgagor the obligation of
paying income tax on the interest to be paid under the mortgage—

(a) if the mortgage was entered into before the commencement of this
Act—shall not be valid to impose on the mortgator the obligation of paying
income tax to any greater amount than the amount (if any) which would
have been payable by the mortgator if his taxable income consisted to be
paid under the mortgage without taking into account any income tax pay-
able on that interest; and

(b) if the mortgage was entered into after the commencement of this Act—
shall be absolutely void.

(7£16) 19154 BB AGDO NV =V R 2L B L, =2 —Y—F ¥ FDO19004+

o O TR :8245 25 = 2 — ¥ — T ¥ FD19084F [ 10351271 & fkAsh,

F =2+ 77 D19104E B3R DOHEIC L 720 TEE L Sh, Tha)'1915

SEFTRBURGREESAGc L o /2 L £ 2 5B (Petet A. Harris, “Fair in Love but

not Taxation: The English Orgins of the Australasian General Anti—Avoid-

ance Rule—Part II”, Bulletin For International Taxation March 2007, at 121) .
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THEE, X, KEOPITEHETL L) R DOTHS L XL, HMixtiyiz
5 (void) &3 5,47 ]

ZDZa—T =7 Y FOLROFRRERES2EE, Tald, £ —X T
U7 oigMTEMBL (land tax) ZHEPMEF L OB TRNLI LT LD
B CTDICHIZINTOWAHEEZ V=Y ELTW5S, O UK
824k, TBOIVEZ TR EME LTEBY, WMBiE O EENIIK % B0
EL TRV EDE#MDH o7 F— A b5 7 OI91EFTEBUIRIR545
D RFRDORB AL TR D L WR b,

552 19364 TR BUIRAREE 2605

F—2Z2 M5 7OITAA6D26051, FTiDEBY) TH5D,
[(RHEDHITORBETH B, T/, HEEOHOWTNTH 2 2ICHFRE
{, HoWwbEY, GEDLVIIHGRON, HENTHNHENTHN, T
SLOHB (puorose) Ze\LAIH: (effect) #do5TWaD, HDHWVIIRLT
WAHIERD X, ERTEEICNL, d5vEAEOTTORELEOBKRE,
THHNZHER) (void) TH Do LaL, »05RRE0Z0MOHE & ORR
T, ZOEMMRPBEBLRLNLDIFTIER V.

(a) FFfso%84: (incidence) ZZEH EH5 & &,

(b) PSRRI - BHEZREICT S L &,

(c) PRl LOMBEBOHNE LW LACTHLEE,

() Prsfidk Lot lET 2 & &,

<ij_18)J

I DX HIZITAA3BD2605:1E, ZHELHRE LB 2w LR cHBR

(1) B, UTolshThs,

Every contract, agreement made or entered into, in writing or verbally,
either before or after the commencement of this Act, shall be absolutely void
in so far as, directly or indirectly, it has or purports to have the purpose or
effect of in any way directly or indirectly altering the incidence of any tax, or
relieving any person from liability to pay any tax or make any return, or de-
feating, evading, or avoiding any duty or liability imposed on any person by
this Act, or preventing the operation of this Act in any rspect.
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BEPBDEHIET 2HETEDEH, ZOEMEVFEFILNTH Y, MABion
WA T HMAME— NI EELZHNTHLI LD ELLAVWHEL - THEY,
2070, A—X TV T OEEEEAFICBNT, ZoBEOBHEHRT
LHPIHFmDIER EN 2D TH S, LT, ZDITAA3BD2605:IIDWTOE
BB M LTI e LT 5,

B3 HFM BRI 260512 B ) 2 HIBI—RINEB ORI & Z 0k

1 e

F—2A N5 T OEEERIE, ITAA36D26050 %A % KR4 2 4] % 7
W L7228, TOEEE L o7201F, OIBTEDF—A ISV TOFr 4 V) —
FOHEEERIRMTH Y, ZoHPeTERDEH (choice principle) AT7R &
n, —HT, @O19584FED = 2 — b FREFH ™ CTHiET A b (predica-
tion test) ASERDH N, S 51T, @19764ED 2 L ¥ A H 5 B ge 20 ¢,
FRETA Y o) — SRR O TR S N7z R & JER S AR DI
517 A b (antecednt transaction test) THMEHEIZEL. ZOL) Bt —X
20 T OEREHROPIROFE R 2 RS LB, @L77407 ) v FF

JE18) FXi, LTFToLBYTHb,

Every contract, agreement, or arrangement made or entered into, orally or
in writing, whether before or after the commencement of this Act, shall so
far as it has or purports to have the purpose or effect of in any way, directly
or indirectly;

a) altering the incidence of any tax;

b) relievng any person from liability to pay any income tax or make any re-
turn;

¢) defeating, evading or avoiding any duty or liability imposed on any per-
son by this Act; or

d) preventing the operation of this Act in any respect,

be absolutely void, as against the Commissioner, or in regard to any pro-
ceeding under this Act, but without prejudice to such validity as it mat have
in any other respect or for any other purpose.

(3%:19)  W.P. Keighery Pty Ltd. v. FTC, [1957] 100 CLR66
(##20) Newton v. FTC [1958] 98 CLR 1, 9
(f£21) Mullens v FCT (1976) 135 CLR 290

(216)
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¥ PR EEERH T TH B,

ZZT, INSOHBIENERMET LI L LT 5,
2 A YY) —H e b e R

FEIEB 2 A ERE L7260, 19574E0 7 4 ¥ o ) —Fifh S b i
ThHb,

COHEMFIE, BAPEOHESHICH YT 524 (private company) 25,
HIMERE L VB ERIT T A I LICX ) A& (public company)
LR, BREMICHT 2EEIREBEERNEL ) L LAFETH D, FEOM
X, ROEBYTH D,

(1) HEROME

4L (private company) Td 5 X4k25, TR EBY, FiEs - 49—
Y ABi: (Income Tax and Social Services Contribution Assessment Act)
DOEIBETHOBHERNL72012, HEVTELRELERED TP 1HKTO% 8
ANDBIA 2R EICH ) B TR LR TEZ#EL T, A& (public
company) & 7% o7z, D4, ITAA6D2605% @M LT, XttoB T
BB RET DL TEDIPAMEE o720

Xth —— > Ab
BEREDOEN Y T
(2) FrEroFEE

T AR b AR A

T AN T AEHED, 1957HEITHAEE R E LT, AARBULY & @bk &
L7z THITHRL, XAPEELH LT,

A =R

BRI, XHoDBHLEWRT, 3AOBHNEOLEE KT, 19574
ARG % i & B Wi R L7z,

(3) Mg

i be g, (26050, 72 A EABICHEETH ST, 4
GEL1DEWLLTH L, ZOFEHIF, MBEO-HWSEEHLEE (rus
tration) 2 OMRETH I LICH D, MBEVPREZNEESHRHITEEL TV

(##22) Cridland v. FCT (1977) 140 CLR 330

(217)
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W I ERE 2 2R3 B #EA (right of choice) ZMBLEICHET AL DT
W | (Fry—5 4 vEF) L LR, [H7HOILICHNRBSEL
NPT 2 BEEWL D, HHVIE, FOHFEHRTLIENTELAZ
WMREELDORINZ ZIRMT 27-0Th b, BEEZRIRLE X1T, Y
BRI L > TIN5 R FOEAZHIET A2 LI TE R
Vo FOL) BHMAMBATZED LS RRAMITMT 2 10@ 2L, BHRTE
BiX, Wt BRKEFEER->TH200LICEDLIEETEY, Z0LH %
A&, XHZNAKROMBHERE LI L2 L0 LI TER V] L L
T, BPEIICEO X, BG EEkE Lz,
(4) #Ed

BEIEHAL (choice principle) &1, EREDEBY, [FEBUCDZRA35 B
LBUCO LTS e VIRIUE DS 556, BEAEEILEL TWARWRY, MWEE
ARRBUC OB A S VB INE & BINT MR 2 HET HZ LI TELRW] &
BEH D L Th b,
ITAA36D2605%1%, HiftsE 2 THME L2 By, IFOENELS L %o
TBY, XEEBVMRTZ L, MBZRMT 2T DT LA LN UTEHY
THZLEBoTLE), £2C, LitmSEEHIIE, 0k BRIEE
ZHALT, ITAA36D26050O#HEZHIRT 2L L L720THS, LitH
SEEBEHONE, S0 k) BRIEAL AT 2 HHICOWTUHFICHR L TYw
HVLOD, 4 X)) ADOFZRIIBED T T A+ I YA Y —Fiff kR
WCHRT 2 EEZ N, BIGEAO FRHRIE, YA I v AY —HfhIC
BIA 2 Vo TERIFH#HTH, dLWTETHL L HIE, UFEHob L
THEOLNDMABMEZ) LEVEHAELI D AL T27:010, BHICHT A
FUCFEMZ AR E D > T, S LBHEENIOL) LR EEH L
BOEEI DI RLTH201C, AOIWKMTAHENITEMAZ S 2 LI

(##23) JR3CIX, “the section intends only to protect the general provisions of the
Act from frustrationand not to deny to taxpayers any right of choice be-
tween altenatives which the Act itselef lays open to the.” T®» 5%,

(##24) G.T. Pagone, “Part IV: The General Anti-Avoidance Provisions in Austra-
lian Taxation” Melbourne University Law Review December 2003, at 773

(f£25) LR.C.v. Duke of Westminster, [1936] A.C. 1.
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L7z3tr, WERAT® 5\ IZMoMBEE DS, oS % LA RICEKED -
ELTH, HEIFNIDDLVHBIOLHWEBRFHISNLZ 3% V.] (T
VE—=F4 VEEE) LOWRENREEEELDOTHY, YTAPI LAY —
B LB OEENH L DL EZ BND,

LL, ZOBIRERIE, 37 CRICHERS =2 — bV EHERERH TV -
LRABEEINZLOD, TOH%, 19T4EDOH Y 27 ) F—FFEES LR
Pl =g — b YEARERHRTRONZITET A b EIZX G S5
HEHE LTRASRAEZZERDS, F—2A 5 7TOESERICBWT, &R
BHELTEEL, €O%, KROWEITA MIETHIRSN TV oD TH
b0 TOHEIE, b—=<HLEA1976ED ) ¥y FIXTEFIH L TRRTW
BEZATHBM,

3 Za— b rERERHR—ETE T A b

WrE T A+ & 8RA LHBNE, 195840 = 2 — b YRR ERHRTH %,

COFEE, HEICHTERLICHT2EBE BRI EEL I ETEHOTH
bo FEOMEILX, KOEBYTH 5D,

(1) FHEOWME

AREA 24E, HBEBGEE LTV AR TH LA, 1.8ETT LV oFE
RN INEREXSICEUL L) L LD, XOIEERYTS L
RIS O EBIB SN2 Z L h b I hE RS 5720, TRIOLEBD,
EREZEL TR YHME (special devident) #iREL, HEXSZ LT,
BAHC1.7EH T FIV T2 OYFFIFL UM 2 30 S 72, 20, Btlix, Athiz
P 2HAB1L8EA FVDENSEZ % T, 0.1G4 FLofE#E, 512, B
HOFEACHICZ OMER Z ARFTHIE L7z, ThICK D, BREXSIE, HE
foY % 2 723G ORBOFBOAMEE Gz, BEBITIX, HEXSS, B

(##26) J53CiL, “Every man is entitled if he can to order his affairs so as that the
tax attaching under the appropriate Acts is less than it otherwise would be.”
Thbdo

(3#:27) FCT v. Casualiana Pty Ltd, [1971] 127 CLR 62

(73:28) Y. Grbitch, “Section 260 Re-Examined: Posing Critica Questions about Tax
Avoidance” UNSW Law Journal Vol. 1. 1976 at 211

(#£29) Tooma, supra note 3, at 140
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BAMDP OB 2 ZIT 2 LTHEBIL 2,
X B & C
A I B Y HE O
R
Aft

(2) FBROFE

T AR R )

Fv b —FHWED, 19564 IARMRBIL % &k L ¥ 5 HgEN e E L7,
UKL, EBUTAREE R LT,

1 Bk

RO FEERH R TE, 1956481, TR ZTIUE, KEOTIZBT
LHMBEENE L2 EEUNT, F72, MBIEENBRIRLGL2IEITH S D
DD, ERIGEIRL 205 200 2 HE U BT 2720121, N#Hl?l

EERTHILETHTIERV] SHRL, BIGEBICESO X, B
1%‘(2& L7z

WXL, EBUTAA F Y 2 OMERC B L7

v TE%‘F%

Wb, EBTO EEERNT, AMEBAS 2@k LT, Lidmak
Bl 2 g Uiz BB, TOFLTIE, BICHF—Z 5 TOESEREOY
FEEHIE L B N—T 4 v 7, XOBEEARBAL LTERZBRTWV 5,
(3) HE

FREERN I, SRERERELCT, T 7MW, £, (THW
(purpose) ] & DOJHGFEIZ, B (motive) TdZ% <, REMIITERL L O &
EZ L TWAHER (achieve-the end in view) T» 5] & L, [MF45E (&4
B - 26050 1, MAOBIEICHET A b O TIER v HAOHBLZ L 7
WEDHEIZHRT DT 2L, MAPENEZHHT 5 ERO LIRS
Bo o MFHLEEAWHT A2 725 TE, ZOIEICLEICL-T, WYk H
KeHRT, TNELLIE LTV ANOEETIERL, ZOREEARITIUE
Lo\, o] L7z, [ARGH (BRI - 260%) 2RO ICH L GERS

(##30) Newton v FCT, [1957] 96 CLR 577
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51213, —FETENBRM BT R EBIET 5 2 LI X o TSRO A
BiEELGET L2 HME LTEIT SN EWE (predicate) ShkiFiud
o, b L, WrEdhd, ME Oy | RERERIG] (ordinary busi-
ness or family dealing) & LCHBTAHZ L WMHETH L% 01E, LTFLLM
BENBETL2ZLZ2AMNETL2IOLHHETALTEITR L, SHNGDIE, M
FEORRE I B SRV (TYF—F4 V5H) LT, WET A MERS
NEZ L zliR7z b, 260513, [Z@EAE, L3 LOMBZEESLZ L%
ME—DHWETELDIZREINZVWEEZONS | LIk, RFEBALS %
W e LT, LilmSEsbe e e e L7z,

(4) HMeEt

Wi 7 X b (predication test) &1, [FABLE HSHLBLEEEH W CHY ed &
fToTwhEMETE R ITIEHRRTET, WEOEIGIRBEE MG & L
THHMTETHNE, ZOL) BWERITERV] ET2HEMOZETH S,

BARBNCIE, WIRE 2 () TR L2 ) €y FiTid, LREG)0HmRe» 545
BrLC, RRlEEmbeHloliEs A MofE) &, OSFIBIE>THons
HRRPZORENRON LB ZBINIIBIET 22 LIk hE SN B RHE
(effect) 2MYHzHWL, @TD L) LERLEME, S, HAPIZ, AHN
FlOHM (purpose) IZoWTHEF L, ®FMFTIE, Ui%HWO—> B
BTHDEH, HoiE, UHIGIOERGHBE#ICHESELZLICLoT
DHRHFADTRETH ), 22, HHEOTGH |2 BARE HHG N2 B#E U B
HZENRTELRVWHIZHMLATNERSZRVWE LTS ®Y,

Wi 7 2 bi&, ITTAA36MD2605%7, HEWDILNELFELER-THEY, XF
EBYBRT 5L, HBZHMTA2HGIOIREALENINICEUT LI L L
%o TLE)ZERS, HURDOZBLZNRPSHRL LS ETH5HDTH
D, 4F) ZADWERO TROHBEEZ SN2,

B, TOZa— b rIEoRERNREZT, 2P 7Y FTE, 1974
AR Tt TR IR SSUE S, [E99EA e E /-0 THhHh B ™, 2
DIYEDONEZ, UToLB)TH b,

(#£31)  Grbitch, supra note 28, at 214
(J£32)  HIER THlEdk Lo—B R RHE ] MBi7E7245234 1
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2 IH
REMATORZEZEDT, WhL2IH0 b, NERATEEISH U
SR TH %o

(a) ZoHLHELHBLILETH 256
i

(b) BHEOREMGIFE L < IZBIFRE MIG] (ordinary business or family
dealings) 1ZJ@3 Z LASTE 2o HIYSUIRIEY D 2 02 FH 2 & 1 EBIER
<, 22U LEOHMNEH-TH, ZNSHURFHED ) D 1 25
BT 2 565 (7 ¥ 5 — T4 V5H)

Thbh, 2HOODT VF—F4 v aft LIz#nds, =a— b v HEOR
ETAMNBZEOEFEHTLOEBIET LD TH 5,

4 ALY ARMEEERHR—ASROWG [T A b

REDOWHF 2 b Z2FRA L2HENE, 19764E0 4 L ¥ A Fifh B bl ge T
5o

COFMIE, RRTADOREZIT) SoMN 2 BAT2H1E, BAKEED
Bits LOEERIR OIS & OBBIEEDD HH, Zo@HEZC, R R
BEREIETHIDTH D, BEOHMEIL, RDEBYTH 5,
(1) FEOWME

XAtiE, RAEAADORMREZAT) &4 (Vam Ltd) OEHEZIE#HRICOWT
OMNEATHAICZOMENZRIRT 27200 EEZ ML, Zoklo%it
MZERLOF 7Y a Y ETHEYZIZ GE1HGD. 2512, Xihid, %
ZHBPO LRRARTAOBSKZIT) [AoMXNEA L7 BBV R0 %
L7z GE2W5D. Shonie, Xihid, 19684EMARBETITRAGNCE DX,
WABEOERETHILDVROONLPHMEE o 720

(222)



F—=A T T HERBEOWE 394

(%5 1351
G &Rt
X ft A
FEEEEGRROZEE
(%5 2 B51)
N
X ft B
TR L

7 Za— ¥Ry T— )b AN

FHEDO=2— - H R - =V AMEEHEIE, 1974FEHPET, X5D
FREZPIR LT, REEBLS Z#E e Lz, ZHUSKL, X725, SEEkR
&L,

A =R

BRI, N—Ta v 2 BRHELRT T 7 YU EPS R R L
FATFVRHAEAPEERE 2o T, XOFEZ VR, BUHRZHETEL
(3) HE

REFEFHIUIBWT, N= 1 v 7 HHEE, [ARE EEEHE - 2605) 11,
WENZABBNZBRRTWEO2IFNEDS, UBRHEZEMT 520121, £
LD UHMG B OREEZEET HOTHRIINL, HEKRTH D, B
ML TVB EBY, BT IA e AAREDOLIEDOMHER #2155 720 12 BGR
B o TR END EDOERZE L o T2 LTH, REOFHEEZLL L
5L95L, HBOBEOERDSD LEFEIZ LV REDOHEDFHOHL %
B27-0OICBEL > T2 UFMG | R EXWZ 570, BHRERTRROI
7| (antecedent transaction) A’»HILE, JITH S I 260512, BRE DTG
L7z EBROME % L7z L DIHO K THBE 2352 O NP ICEHRB T 2
DTERV] (TY¥F =94 V§H) LOBREZRN, $£/2, A777 v#HH
B, (74 Y2 -5 ESkb e TR SN (g - B UEH)

(#£33) Mullens v FCT (1974) 5 ATR 120
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&, ZOBAPBE ERED SN TV LENEOVT NS E2RBINT 27 — 2 IR
EEINDLDIFTIERL, MBEENIIBE LD FA L BINEIT) 7 — A
WKHBEH SN, TOX)HEIREIT -2 EICX D, 26050@ A MEI AL
LI TE LRV EOBREZRN, FBLGZEETHS & LT,
(4) HEy
RFDIG7 A b (antecedent transaction test) & ik, [FBIE D% 4
L% &) RARKDOHT] (antecedent transaction) A& - 72D, BHELEDOZE
BAaSTE %L, MBELEOBEAD»S ZONFIZ2ZEEH L2 LEICOAGHATE
5] ETAFEHIOZETHDH, TDOF A OB, FREBDHRTRENT
WhEBY, ITAA36D2605 a TS, [FifFDIEELZLEH IS (alter the in-
cidence of tax) | EHELTW/AZ LITRBEALTVWE EEZ SN E,
REDOWEIF 2 bOXE Lo, ERROLBY THEHH, LilESdk
HWHRIZBT BN 4 v 7FHEDEZHIE, A FVADIIAFIVAY —
HY LRI THRONI V=V 2R ZEI L THLDTHLLEZBND,
¥/, FRdESEbtgicsnT, 2777 YEHED, ERRoEBh,
RIGEENE, Bl RO SN Tw A BIUEO VT2 BINT 57— AR
EEINDLDIFTIERL, MBEPENIIBE LD FA L BINEIT) 7 — A
WKb#EHAEING] L L, 74 Vo) —FhESkbilgecR Sz B IuEA
EPRLZZOBIEAINLHTH S,
5 2 v F7 ¥ FEESEEEH ok
F—Z b7 T ORFGEHOIIROKMEE (watermark) & HWVWR B ED
FERERBT ZFM05, 197T4ED 2 ) v F I v FEGRBSEEREHRTH 2,
ZOFFIE, KR DA F— 24 (mass—marketed schme) DG & B
W LDHHTH Y, MUEOEEERIC L ZEFERT 5L -V E v
B EOEBEEICLY, FBEE2HMI LI L LAbOTHL, FROME
&, RoLBHYTH5b,
(1) HROME
XiE, RPETH LD, ZOMDE L O—OIFAEL FKIZ, THOL
BY, MBEOKRZRR 2 HGLOBRLINZARFBHICIA A 5Y T - F

(E34) AR [HlEE Lo — G e | #BATZE7245239 7145
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WTHEGRIG L7z ITTAA36D1575: 3 HIE, BEBRREZZEIT2HNOF
IRV — VOl D Tz, X, ARBROZEEL LT, 0¥
TV — VORI A S5 TAERED S LASTE L 0L o720

X AfE3E
ZREOHESY

%3, ITAA36DISTS4 3L, [HAHANEL LTEEZIHFEL VLD
LRERETL2DDAOHND O, BitOoziH L, TOLHONEE %
T BRORBEEC, IiEEAANTEHOZHER L > THEER TV L HE
IEHL TR EALREINS ] EHEL TV,
(2) FRLORE

7 Za— ¥Ry T— )b AMERERK

FRO=2— - F 7 A - 71— )V IMIEE I, 19764FEH g™ C, X 50
FREZPIR LT, REEBLS Z#E e Lz, ZHUSKL, X725, SEEkR
FHE L7

A =R

EAEERY, XOTREVNT, 1977FHT, RMEEBLG FEEE e L,
(3) HE

FREESRH YL, RRIGEIL, MBRAPIIEREICB VY THENSET
2T 2B EOMRIHRE 720 OWG | 2 Hik$ 2 &) Rz %3 24
Wehd s L ORWEEDLEDTHE00, TOLH) RWEIOARMEDS,
FOMEREIBE L o THIELEZ 23D TH D LD, MBEDEDL ) &
F 35 72D I BRNICZD X5 2B & Lh S & oBHI7215 T260
FIZEoTHEZZTIAIBDOTER V] L LT, KRS ZmEL L,
(4) HEs

LRSS NYUE, W4 DAL v ABEAESBERICBIIARAT T 7 vk
HEO ENEEIZ, Bk ERED SN TVAEREO VTN Z R 57—
ABRE S NE DI TIEAR L, MBEFERIMICEE LR b AR 28 IR% 179
F—ACb#HEND. | LORNFHEZPIRT 2EZ HICKILIDOTHY,
TDEITEZDE, 26051%, HB_EOBBIEEZ MM S 5 HBE#E B &

(##35) Cridland v. FCT (1976) 9 ALR 631
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FHRATHILEETELRVEVN) ZLIZRDIDTH D,

6 /NG

uL%ﬁLttﬁb F—A 7)) 7 OREEERIL, ITAA36D —HKERH
ETH5H26050@HICH720, BREHERH L L2hazikl, 2ko
HH5 A M iﬁf%gmcﬂ DA EHFIRLT, 1F&ASHEHORMA
WHIEE LD THbB, Tz b oT, —f&IZ, 260505 (demise) | & F
HEINTnwaeIhrThHb, ZOEH) A —A M7 TOREERIIBIT 5%
B OFR B OPEFRIIE, 19644EH H1980ED R, B0 BE I E 2 1
DN =T 4y FHENEORENKREL, FHEHELZHEL T, ITAA36D260
FEAFVADOYIZA I VAY —HHLREHRICE o THIRLE ) & §56%
RABPRONTZBDEEZEND, TOREIE, 4 F) AOMBEEERZHAD
199740 [FBIEEE] LT HMETIIBVTH, ZOLHITABSEN TS
LIAHTH B,

A4 19814FECIEIC X A — S RHE

1 19364EFT S BURIL S VR ADflE—H T A s O

1 19814EUE DM

F—Z T 7 DITAA36D2605%1E, 19814EICEIE &, ITAA3GIZHI 7212
BVMADPEIMSN, I ICHe—RGRBESHIE SN ZOWD177
ZAZWLHAIR, #hI CESEROHBMHBTROATVE [WET X
BREEH | ZEIRL, SHICRAT, BF A M2 RATABETH L, 22
THRT A+ (purpose test) &I, WBLEAUFTIG |29 5 D)%, #MBlLo
AR EEL L2 NI T2 HNTHIYAICEHRTEL LT A EADZ
LThHb, B, TTTWBEDOHN (purpose) &\ oTd, MBLEDEH
M7 BB (motive) DFEIRTIZ %, MFHIG [ H» HFBINICHR SN BN
DERTH D, TORHIE, HEIFEDOEID 3 Tim Uiz 2 — b v FAREERH
RIZBNWT, T2V THBBRTNW2EZATH S,

(##36) Tax Law Review Committee, “Tax Avioidance” (London: Institute for Fis-
cal Studies, 1997), at 23, 24
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ITAA36D2605 & MEDENHTAD KR L OEND 12, Hi#E, HBL
m#EEHMZZERL T2l L, #%EE, £ LB LoER%252HN
BHIUTEY B L LTHTH B W,

DX RIBUEZIEDOBE IOV TIE, MHETER IR LRSS

(Explanatory Memorandom) 4EOMBERKEDO /NT — FRKE (RICEH
ko) DAE—FHELLL>THLLTH L, 3, 1981FERE X3,
ITAA36D2605DOMEME LT, ROLBHHIL T2,

[FRHEHRIC K o TR S A & 20 5 722605 D FEFORAD 4 DDA 73 —i3,

ROEIGIDLRDLIENTE L,

(a) MBLEITIE, BREHEOT, HHBESPIRMICHFB ZIMZ TRV
FUEREAZFIH L CRBINGEA 1T L0 N 5720, KHEL#EHT
BI21E, ZoMoGEBEE RN T I EABETH S,

(b) FHFTE, WBEOMBIEEATRAOEICH 5 BRI L ELHEREAL TS
59, AF—LOMROGHZITIICEET > TWVh,

(c) ABEiE, MBI F— AT LCGERA SR, RBEEICESNT
AF— LD ERET S LIFMRETR NI LA 5, BUER A2
F— 2 LCERKITHIERT 5 2 E IR ICHETDH 5,

(d) ABEFBHINTD, RBEICEDCTHBNRE L LPENIHEE
FT LI RIS ST,

F7, NT— FFBREOAFERIZBIF S A ¥ —F (Hansard, House of

Representatives, 27 May 1981) 1%, XD &L 512 Tw3,

[AIRROSE—FEBRBEEOH LWENRATRAShTWE—IE, b2

HEFE, AANIIAH F N0 (blatant, artificial or contrived ar-

rangements) X HLEITREFELZ 522 L OBRAZBERLTEBY, WMH

BHZOURD D72 DO EFEMNH N LR T 52 5N IEF 2N IG 1

AELZIFI ZERITTEH0TE RV, BIZIE, H5KIEN, Z0HER

N=h =2y T LTELIEZEBIRLGE, TOIDHIENHAIC

Lo THBEZTLILEBENILERIRVTHS ) —J7, HLVSGH

X, PSR AN TEEOMEHREZRRBER T EDIEE) LKL

(#£37) Tooma, supra note 3, at 151, 152
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TVWBOEPFFEHIELTWEDIZ, BREORMDSLEVTH S,

A OGEL, ZORMBEICOWT, MBLEEE, el Loz
5 O0M— T E2 B TR LTS TH A LEZRBL TS, &
OFIZ, HENLIBBRFERTHOEbLNTWEY, drbsF, A
WM ENz, ZLTARBRICE S TEIZAN=L L) E LTV LB
ORI % A N—F 5 LSRN T S, LaL, ZoRBIL, —#
HRBEOHEY 2 HE B, LETHIUL, MIGEBE T Fbh b
REZOMOPID (RIEMOHRDE &) ZRBLVLTH S,

PRELTVALIARGHEZD PO S F L NIFHFHZITOAF - LICRET 572
O, REMOFERIL, HBLOEESHONTVEAF—20%RE T S
TOICBESN, 22, BHEAF—LZDHORZF DR LIRIL R ER I ks
REZEL, ZENLHAED, W EOMERZELONME—IZTEZ2HY
TR LIATLICEEZEZHEL T D, IS, HIRTEbTHEL S
LN, BUfid, Az RESE4 L 0liteikAz. 120250
LR, =a2— b YA L LML RIZHTICB L THRERRO T 2 1R
HT26ZETHY, 22T WiElE) RESN I L2ELHENT A T
(positive tests) 1%, #H ORGHE R BI4REMULT] (ordinary business or
family dealing) THifh L7z AF— 2123, HHEZBEH S22 255D
ThHb, LHL, d063F, ABWLIAMINb0E2TAMTLHLD
Tuiisid, HEWNT AN EHRATAIELPRE LT ZOT A ML, W
BiCEHESNLEZLTORY, bbb, MBIZAMEZ T 2700 ED)
EEFETLTVDLEMET S EDTES 120N ORI E L CHlF
ORGP HREMIG 2 RESETVDREDEZ T EZELATVWE LI
HZ 5o
ZDEHIZIBHEDWIEIZ L BNV AL, [WE T X7 PEM] 2 HRE
L, BT AM2HAT LI LICLD, =2— b Y IRERERHIR TR S Iz

W7 A MCHBLES LT2DDOTHD, bold, HE2TNHE 1 THEL
2By, BIREHLENVMALIIELC 2 a 5B VT, RYEMBLE DY
HABEEOMBIRCE TN VEED, - (COEE-OBEICL 5 TH
IRENTWD) BIRDOFTE (exercise of an option) 2 & A& 1%, HNV
MADBANC Yo T [HB Lot ] oFHEOHBICEEEhEwEL, £
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DORPANTIE, B D —HER - Tidv b,

2 198LERIEDE

1981 EQYUEDHENE, FRloEBh, WETXRIEHEZHIRT 5720
THDHD, TOL)HRYWEITE-72HERITIE, 0EROE1I XY v 7 A -
VINE—HEDT—LDDH L, TS, EEERHIRA, 197T4EO N —F ¥
HAESYERH ¢, [Son of Curran] & MHENTW MR EZFHT L5 v
AV NE - UEMREBET LUSEPORERLOEEY DI,
ITAA36D2605 DB % HIRT 2 WPl E K42 EHLA-Z &b ZDOHEED—D
KZhoTwahEEbhs,

19704 fibNIz s vy 7 A - Y2 V7 — DN TR S HL %D, [bottom
of the harbour] ¢ WH AF—LTHE®, ZhiF, ¥v 7R -T2 VF—
B LT HEMDNZOMGOERNEE AIZTHHIL2E 25, AL REL
Jetzw, BARROEBEEZHE 72 LTHROAHZRISELHDTH 575,
AIZ T I—ATH Y, BBEEOREELLND 2OTHO BRI T LB %
T 5720, TOEBEEDTHHM DI (bottom of the harbour) | IZiLA TH
PORLGBEV)ZETIDIHIIFENDL L) XLk AF—LThH S,
19704 RICZ DA X — 2 2 FIAT 280D Y, BIFORIGIENTZ/20D
MEMEL otz W, T—A 5 TBHFIX, TOAF—21F, WKETH
D, BBITHHELT, TOXIRAF—LZNETH-DDOEHEES2D
LTHIG LA™, ZDXI %y vy r7 X 2V —DOBITICNT 54— b
5 ) 7TEROBHROEIL), 198IERIEICD L o72bDLEZbNn%, 20D
) %A —A M) THROBEROZAGFRICH L LIZOo0TE, F—R
FVTDTA—FVRFOF ¥ T A HEHBTL/IBEL B LA THE™,
3 198T4EZUERH DKM

19814 IS VA ADSHIE S 1, 19804EAIX, # v 7 R« Y= V& —EZEIET

(#£38) Curran v FCT [1974] 131 CLR 409

(7£39) J. Braithwaite, “Markets In Vice, Markets In Virtue” at 37

(#40) H. Ault, “Comparative Income Taxation 3 ed.” at 20 (R. VannZIZ# LR
45)

(J341)  Julie Cassidy, “Concise Income Tax 4th ed.” at 81, Cassidy, “Part IVA-A
Toothless Tiger ? " Rwevenue Law Journal vol. 11 Issue 1 at 2
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KiZHhY, A=A ) THEHBITH BEVHAOBHICITERE L LHEE LY,
19804ER DM HEBNIIZ L A E D o720 LA L, 1990ERICE2 KT v 7
A VWY —EEOT—=LHFRL, ZhIHHTLT, EBIT2S, ENVHEA
EREBYICEATA2 L1280, RHATLFLNLIIIIL 2720 THbH, =
DEIBHE2LRI Y 7 A~ Yz VF—EEDT—LDFRK L0, —DIF,
F—=AMFTYTIZBOTT FNYR - V=) Y ZFORIENRONL LR,
T IR YIVI—DAF—AIIOVTHAREN LR T o722 L%
COWREIRENS v 7 A - Y2V —%flio THBEZRS LR, K5k
i D A ¥ — 2 (mass—marketed schme) 27T 5 X)Wk o/zh Lz
DTHBHEEZL L™,

552 19364EFTB BRI B VM A B 2 HF—HT A2 b OEH & Z 0k

IR
1 BEsl

INFTICA—A 5 7TORESERIE, ITTAASCD SV A W 250 E
Lo 2HEIOWTE, 4R TLTYS, Thbb, D1994EDE —
AT 4 BOAEEBEER P @19964ED AR v b U A b g =)
@20014ED A Y V) FA T 4 v F - 7L A EE SRS, @20044E D
N— MR ESEEREH R TH L, A= b5 TEBTIE, OTIE K
FL2bDD, MOFLTIIHBTFLTVS, £/, Z0ELIHIZ6DERD,
TREOHEITBHERTCOHB»L KDY, ChSOFMFETEIF—R T
TEBTABRL, BENVHAOBHPEEINTED, TOEIEIFHES
TWBEZATHDBH,

INSOHBID ) B, EEERORIE LTIE, OO —KRF 1 HE5E

(##42) Id. at18

(##43) FCT v Peabody [1994] 123 ALR 451

(J£44) FCT v. Spotless Services Ltd [1996] ATC 5201

(##:45) FCT v. Consolidated Press Holding Ltd. [2001] HCA 32

({£46) Commissioner of Taxation v Hart and Another [2004] HCA 26

(##47) Tax Law Review Committee, “Countering Tax Avoidance in The Uk:

Which Way Forward ? " (2009), Appendix E. at 161
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Beflptlx, BVHAOHHEBELZDDOD, AF—AIZ2WTOH% L7z
bOTHY, @DAFR Y b L AHEM SRR RSO THIVHE A D@ H & 43
MR D-FETHY, 72, QDAY I IFA T4 v F - FL A%
B AS, ARy ML AFHEEEEHETFEEL-DOTHY, @D
N— bPRGDPENVRAOTRRBEREOE S ERTIOTHEI L, L, ThHD
FEE R T5 2L &5 5,

2 Y—R7 g A g

9, BELETHD TITAASCD S NMmMADOBANSEE % 5 7201,
19944E D ¥ — R 7 1 FHER B HIRTH %,

COFEME, TUR L@k A BeRICIERT 22 LIk DA REL T
TeMRliZ 51 & BUF, WARE L TR E2 R T2 LI1Ck ), MEEC
EBFXESN - A VBN L) L LAHETH D, FROMEL, K
DEBYTHbB,

(1) HEROME

T4k (TEP Holdings Pty Ltd) i&, P (Mr. Peabody) (2B W T#HBIE X (Mrs.
Peabody) & ZDREEZWH™BETHT7IV— - VSR NDOZHBZ LT HT2
ORI L7251 TH 5HH, Atk (Pozalanic) OHK62% % HRE L Tz, —
75, B#: (Kleinschmidt) &, T#:&IZBIRORWEMTH 575, Bild Atk
DOHRR38%EMRA L Tz Pid, FTROEEBY, THICHZICHSHEA
(shelf company) CHtZHSs+€, CHMUTBH»SZDHREAET 5 A D
HAZWHASE (TRO), CHABRDSHUE LAtk Witk 2 & il
DR ERKRICER S (TRO), THOTA A LT 72X o B2
KIEIZ B2k, 202501 2DAcHsEs (TRA).

ZHICED, THE, BH2SHBALLKESZZ0F FRAL Cviug, I
BR12h H UIAT bR OB E 2 F v EF L - 74 ¥ 2B RIS
EODHEMEL TWRITAASCD26KAAAD M H - 72012, ThEfih
720 CO—HOHGNI L BEHLDZRBATH L X HIIHENMAIEH I NS D
AHEE 2o 720

(231)



385 BRITAHEZ FE24BE 1 - 26065 (2010)

(X)
Tt ——> Dt

62% " . OFH
Atk

389 \
Bt ——> C#h
OEA OEFELKICERE

(2) FREFRA

T LR P B A e

1 FEOEIBHFTHMBEEOF — - vV YEHEE, 199243 gLt ¢ [x]
BT ERBGFRSE, chuat L, XHSERLZ. Zodifkc, EHBTFE, 2
FoLEPLELZHE2 TR, ERROQOELMIZIRR L 224TAD
HBEAF—LATHBLETELZ, SHIZHL, +— -0y VEHER, BT
DFREVWNT, TOAF—LOFEEHWE, HBE LOFREZ 2 57-0TH 5
LR LTz TR L, XHPERL 720

A HIRBCHI BT A R AR

HIRBHIPT A HAEE R, 19934 FEOHRE T, XOEHFe RO T, X2
TSz ZOREREEOEHHNTO-APELBZEVEHETHLA, L
BHEIZ, AF—20E5AHIZOVWTOEBTFOTRZIRL, —HOHG]
B—DDAF =LKW EBDAT v THhoibe &L, HrORAF—20
5% 5 ERD X ¥ —2 (whole scheme) (2B W TEEZL HYAHE L ofizs
235720 THIERF LTI RS2 WE LT, ERTOERLZIERL
ek, 2935 EROORNLOLEET S L, BHALHRXELHIURL, D
HICHAT 2L OWELOBWD D728 LT, EBTOMGZEEE Lz,
EVEHIEIL, B CAMBHMOBHEEHDL L LEHIT, ¥ FZ—KR¥ET
FABEZHZ 720 LT, FRCHBBIGEEORVEB R TH 5, Filct
WEHEL, ITAABBDONHD ADVEIZSHEGLTWwWZerb, Z0k)

({£48) Peabody v FTC [1992] 24 ATR 58
(J£49) Peabody v. FTC [1993] 25 ATR 32
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AR =2 RIEL EBLZHHINTENAZ LIE, EBTICHEY 5 2 720,
ZZT, EBTARE L,

7 SR

TR, ERTO LEEENL L, BSERE, BERToFTERS LI
AF =% T S 2 o2 b oo, HIBFHFrEBAEEH I L D IZR
E L7
(3) HE

FElEEEbEL, EBUT S A ORR OB ERICEIRT AITAE AT -2 L
LTELRBRELEDERIIHL, [BVMAR, HIAF—LPAXF—L1D
—HBEELLEHELTBLT, AXF—2DEVERIIPPDLLT, ZOX
F—LBRTIRIRVAF—2O—MEHRT 2 EOHR L EL I LIITRET
Hbo TNIE, TOL)LHELY, [EBELOITXTOEREELNLI L%
), ZNHEAKRTHIWNHE TS\ (the circumstances are incapable of standing
on their own without being robbed of all practical meaning) ¥& %40 ¢
5T&»H59 (IRCv. Brebner [1967] 2 AC 18, at 27)o| (7 ¥ ¥ —5 1 V&)
L, EBTOERET S ERIENE, AF—L2TIRAEVWELT, boklil L
brAENE&L LA, 2LC, RilmSEEiig, EBTOERL TV LG
AN RS ZVE LT, SRRV E L7,
(4) HMeEt

COE—RTAFHTIE, AF—2E2MLELRDDODIELE LR DDDH
MEE %o TOLIICAF—LDEREMELETLZOE, F—A 7Y T
BEOHFFOMETH L, ZhL, MLl T LzeBY, 1981FEICENET
D26051C 2T, HVMMADHE S NZBHICOWT, BBEEOHES (Bx-
planatory Memorandom) AS#HH L CTW A%, ZOHIZ2605DMEHDO—D
ELT, M) ABwEE, HBIEEER ¥ — 28I LTl Sh, REEIC
EOVTAF— 2O HEHETHIEEFTRRTRNI A5, B MBE
WERF— 2 LTRSS T 2 S E AR ICHETH 5] 2 LAETS
N, 26056 TICBIAMBEE LT, AF =22 LLZHRETREVD
EOFERPMTET, BENWADITIFRADAF — KTV TOERBIEDTK

(#3:50)  Cooper, surpa note 5, at 1060
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JONTREEDND Y, AF—2OHMABHBEE 22555 ThH s, BAEMITIE,
2RO 2 THRAEBY, XAF—ANWBEOHWREDKREEE 257290,
AF—LEBEIELZDDDPMELLELDTH 5,

LR SEEREASS I LT 2 BrebnerFi & v ) DI, 1967404 Y A D
EBROHETH A, ZoF, BFEENANONIEEER L2 Eo ]
IZBWT, BABROBELH Y, HEICHL, BRBRDIHE) HEOTHW
b, ZOX S RMEDOZHA, 19604FE M Bri:285c 3 HATE ® 5 bRELH |55
12 & BRI B AR (RIBLNEEGD | T w I &) IS4 T 205
POHEE e o 7HETH S, LBRlE, AERENIE, MHBiREEZHNE T 5
TRELBVITEND 05, MEzGHTs L, ABEOTRXTOERLOR
WasEEbN G Z e D, WH&Ro TR BINMSMEE 22 L L2OTH
b

== 512k % [FHERiH] cksE, ERTE LTI, #ms LTidi
FLA2DbOD, AF—20L 5 2B EFRAREENRDOIEVE S 2
HNBESNIZEPOFERAMITIEIBHTHL L LH272L ENTNDE T,

CDEIBE—KFAFHIIBIBLAF—2DL 52 HIIONTIE, &I
N— PRBCBT 2 ESERARTOHESFDNTBY, HF, BHETIHH
FEEBRE o TV 5,

3 ARy b LRGSR

Bk, TTAA3GSENHRAOEHAMME L 2 5 72 2 H 019964 O 2
Ry b L ARAEESEERIVICB W THO THNVEAOEH %2277,

ZOHEME, HEONTINT 2B 2R SEL20, T—A 5V TOD
EANCTHE 7y 7 BICKREL, 7 v 7 BOBERIETHL L LT, EWIER
B coREEZ LT, flFICHTaiRicd @iz tnt ) & L-HE
Thb, BROWEER, ROLEBYTH S,

(1) FEOWME

X#*L5 (Spotless Services Ltd, Spotless Finance PTY Ltd, #—AZX +5 Y
THEN) X, TRIOEBY, &bk Atk (EPBCL, European Pacific Bank-
ing CoLtd, 27 v ZBEN) PR LAHEEX F— 210w, HETLZLE

(3#51)  1Id., at 1061
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L7ce TORF—=NIMEH &, 7y 7 BORTERIE, F—A T TOL4KED
FIFRI DK 4 %D 5 72H, 7 v 7 BOWERBIN S % EIRETH 72720,
FHYTREA—A ST THETLINBERL DI ETHoT T 72,
7y 7 BANOKEIIN Y, VU R— LV OLEREEME B (Midland Bank,
YUFBR—NVEN) BLCRIEZTHZEIhoTHBY, VAZRRVWEDT
EThotze £22°C, XM, Cok&EETHILEL, TROLBD, 1986
121, C#EIZ4,00005 Fv 2 fH4 L, § ISR S Aotk CHE:

(EPBC, European Pacific Banking Co, 7 v 7 Bi#EAN) II%kE&sE, Xio
D (Mr.Levy) %27 v 7 BICIREL, CHOFEH H/MIFT4,00007 KV %
GlEmsE, AMICAE L7, ZoREOBRHIIMIZ, 1950 T, flF3,
15.5%Td Y, B CH K A DA ZLCRIEL 720 2D, W ®
198746 6 AI2, X#LH1E, Atk S HEIHELZITIS L & B, TARRD
FIF29675 Kvh b7y 7 BOWRRBII2T PV E LTI 72284T5 BV &)
Worze XHESIE, HEEDITAAD235 qHICEDE, ¥FEMNTOEHNTO
PBLIE SRR (exempt) SN b & LTHEL,

D235 I, [BEHEDFF—A N5 ) T ONDBERD SBFE-H 5
WIZBEARMHEEOFETH - T, TNOHIELNZETHBLOMNGRIL L 45T
WHRWHEAETH D] LHEL Tz, 2B, =X b7 7L, 19874
FHEBIAEZER T R AE R L CW a2y, YEHE, ESTERR TR ERH LT
72DTHb,

ikt L, EBTE, YT 2 BRSPS & T2 RBAS % L7,

wma
X At
T A 4000 + F| F 296
TH & INEIFET AL
4000 4000
Bt C
% 4 4000
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T R P B A

55 1 IR ML IE X, 19934E D H P2 XA 2 HR Sz, 2
O EHYB L7720y 20— FEHEIL, SEMTOERIE, 2y 27BTHY,
F—=ZAMFUTThHVEL, EVHAIZ, #HHINR2WE L, ENVHEADME
HIZo &, gy s = MBI, EBTOTRTEZAF—APRTELEL,
BNMADITTRAZ S hwE Lz, Thbb, H1HTIE, AF—20
MRECHR S, XA 2 fik L2z B o w i Sk 2o 72,

Zhuzxt L, EBUTMERL 720

A EIBEHPT AR

PR O IR BRI A AR R R P 1L, 19954F O ¥ YL TEBUT O %
FTH L2 SORRIIBVT, SAOFHEDI B = —HHAEL /) —2A
Oy 7HRHED 2 ADSEEREBKL, €7V M RUEPVHERTH-
72

9, 3SAOEHEEAD, YHMNTORRE, 7y I7BTHLELT, 1
oy 7= RHUEOHW 2 RAE L. 7= —FHESLHEER LD
BROECTEY MHE L OHMRR L5720, FVHADBHIZOVWTT
Hoteh, ZRBEROPVEBERLED, 1TTRATERIN TS [AF—214]
AL, HEMBEDITTRCTERSN TS [HBLLOfEIR] 28 TH
D, UFAF—2OfRE LT, BBFIRY S UHFFIBRINTZ & LED
72

SRER EVEER OB SN D%, SR DD B EH A
HAHB LM 2185720 TH o 72h BN TH 5. Thbb, PEERO
E7EY MRHEIR, ThEaHEELT, 1774&D T LEDIRL, £
BERO 7 — =B, [UEMBESREET 210485 TOEELRH
Wi, FBINICARTHB LOMEEZSL7:0L W2 5259 02 ? AR T, £
DE)BRERTH 72 EFTRRVEEZ D, om0, 235 qH
VEH SN Lo 01, BEREINATICAH—ZA M) TOREZHRT
£ ) BLITAASCD2 5K EDMD FIELH 5720, UBHEKE XL SN Edh o7

(##:52)  Spotless Services Ltd v. FCT [1993] 95 ATC 4397
(7£53) Spotless Services Ltd v. FCT [1995] 95 ATC 4775
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THAHHIEVH ZLIEFRBDL, LBLEYD, 7y 7EBNOREE LV E R
ETHELD, A=A 7V TOMBEMDLRLZLIIRLTHL) L)
TLTERL, 7y 7 BIIBIAHEATRIESNDFITFHEY, £ =270 7T
WKL T v 7 BICB I 2HEDT %R INT 5 5N 2 %¥E LOYSE (ara-
tional commercial decision) Z#ZIF ANLDIZTHHTHRVRLTHAH. b L,
79 7 BB AIRETRUEESNDH TR, 7 v BEF—A T ) TOB
EMOBLID D THICECET L L, Byl EHEOME (the net after tax re-
turn) &, A=A M7 7 TOREDRNFFRTOFFLEF—ZAIFY TD
B EMOb DI VL %), FHMNZIEHE LOYE (the rational com-
mercial decision) & LTClt, ZHIZHEB SN DI bbb, 7 v 7 BT
OERBEERINTETHAH.] &L, AMEGIOEELZHWE, BEEtTX
TOIARAPOELHWEOFEFZEDHRAI (maximum return on the money
invested after the payment) THh5 L LT, BNVMAXEHEINZWE L,

Zhuxt L, BB R LA,

7 SR

EEHFOREERZ, 1996FE0OHRT, EBTOLEEZWNT, B HE
LT, EBTFEBHFSE, CoNRoEESERIZ, #2444 (per curiam) 2
IBvDTH5b,
(3) HE

FRimSERENIICIB VT, BEEERIE, Wit 0r ——KHEOER
EHIH L7 ET, [Zo¥R URgHT) I2B8WT, —4T [GBENRMEEDL
OPE] LG THBR EOMREEELZ LR [HEZ2TIBROMBED T EL
Hi] ELTEBHRLTWLA, Zhid, o7 X (false  dichotomy)
Thbo - MBHIE, B LOMIREEMBAICHESELILLELERLEN
B, FREOBITHEICBILWELOAGERL L L BT IHETHNI,

ZFOEHBRHAMNT, ENVMHEAOEKROHANICE VT, AF— A %Hik - T
FTHRIEDPHEEINTVE S| (TrF—54 v%H) LU, RT, [TAY
H OEIRBERDON—F YEAEX, 757 I (CIR v Brown (1965) 380
US 563) 2BV, MBI, EVRAZROMRIZBNT, ~ADOBESFEHEOHE
1E L Rk, #BFMIFIES (economic reality) & LTHEIELTWE, ¥V R AT
ViE, MHEEZER LA SEWZT, AU, WAk BBER,S bERIL
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ZOLEILL BVWHETH L] LEo70 ZOW%, 7 AU I OMIPERERIL,
[FBESIZE A LT RCOREE LOT IO (shape) ISHEBEZ 525 &
DY FEEMEM] TELWEHIRLZ (Frank Lyon Co v United States (1978)
435 US 561 at 580)o F—A FF U TIZBWTH, HEMOEBIE:IZ, 452,
WEEOBBIOBAZEELREHZLELTWVS (), LI LAEMS, MBI,
FaEEZBE T, 22, F5LOHANTOENLEFO—HTH S, - HBLHEL
OMBEL, —HBWEERT, HEIRYILIFENTVEZ L EZBRT L7200
BEODHBWRLEZ DL > TwEhd Lk, ZOIH|O [JEH (shape) ]

i, 120FRX (form) THE2LETZLEVWAD LAV, MOBERTE IF
EDENDEIR (adoption) 1, HABZEZE L -2 LITBEEZZITTWEND
Ve, 7AYAOERREE; LB, 2, MRIFShTy
B0b L, REDO—EOITAE, MM EEFE - %) oFHE
OHRTIE MBI S (tax driven)] TB Y, FLTCHEHENLEEL
DOPREIZDTHZEL DD TH b, BEOUEDOHEIER, HEIVMHEAOZEEROHPH
HNT, MBLED (B LofEik] 2852 L% [£7258M) TLZ [A%—
L] BRI FET L T2 20T A2 20ET 5 DD TIER .
L7k, [#kA L BMOHRT, M [£% (dominant)] TH2H»EIET
52 LUUTIC RS TVEDTH S, BEDOEKRIIBWTIE, LKW (domi-
nant) &, BH7%, BHER, HH5VIERLFEDODH % HI (ruling, prevailing,
or most influential purpose) THhB I EZ#IL TV 5, A TIX, ZOHB
BOV = ERIMET B ATy TERY, £LTC, [HBLoffit] 2#5
DN [ZREWEW] THBIL2RTHETEDAT v T IiTo T zh,
BUTREOWICH 2 HLEIIITIRFOTTHME SN EREENLTHS ) o

(T v ¥—94 V5H) LR, KMEAF -2, BiFLOMRERLIZLE

(##54) JR3CIE, “on the one hand to a “rational commercial decision” and on the
other hand to the obtaining of a tax benefit as “the dominant purpose of the
taxpayers in making the investment” suggest the acceptance of a false di-
chotomy. ***A person may enter into or carry out a scheme, within the mean-
ing of Pt IVA, for the dominant purpose of enabling the relevant taxpayer to
obtain a tax benefit where that dominant purpose is consistent with the pur-
suit of commercial gain in the course of carrying on a business.” T&® %,

(238)



F—ANF YT HERBEOWE 378

FHME LTETEINLLDTHLEROONLELT, EVHAICLS

BANTELE LTz,

(4) Mt

7 LEREESFEBEHTIC BT, BEERIL, RFOAIBH I A EREEO
7= NN—FHEDORS 72 B LOMEEEHLZ L] & [GHNEEELO
YoE] LEMBTZ20%BoTHMUTHL L LTWED, TOHRES
&, B Th2DIZ v, 22T, RRlESEENROBERROREE 5
L R NP a8

FEREEERPHHONRE LTWEDIE, W) [ THRRZEED 7 —
NR=FHEOBERTH L, 77— —FHEOERZ, W LofiEsEsH
BWThL0HEME, GENREERECIHNATELVWEAETHL LDER
ERY, FBTIE, BIEHOABRERRIILEIETELOTHY, GH
MaHEERELHHETE 20T, MLzl TBOoEnE LD
ThHbo TO7—1N—HBHEOBERIL, HEIZOE3ID3 Tmli=a—1
YHRERERHRT, T2 WA, ARG (EHTE - 2605) RRDIC
W LUCTHHT 5I120E, —FITSNHRN TR EBRE T LICE s T—
BEHIMPD B MM T2 2 22 B E LTETSNA LW (predic-
tate) SNBITFNEHLLV, b L, MESNT, WE ORI HREH
5| (ordinary business or family dealing) & L CiHT 52 & JWRETDH
52%51F, LFLIMBIZNET LI EEZHMETELDOLEHHTLLEIR
B, HFIDIE, FMEEONRLERLR V] LT2VbYWBIIET
A b (predication test) ZHIIRTAdDEEZONDL, Thbh, 7—I31—
BHEoBRE, MBI, EABRIEENE D > THROEITHIZ LT
B0, EEOEIE[RBFRE MG (ordinary business or family dealing)
ELCHBT A Z EMRMRETH L, FBEEICIZS-0 v ] L& 2
FHaRmRICLT, M hofiieSs By HBRGEE ) /AR E3E L
OPE GREOTIG I RHREB RG] &% HEN VS EEE R HITHETL
LDTH b
Zhicx L, RRGEEERE, THBiEiE, MB Loz Ml icm s

BB LELBZTEELEWND, HEORTHEIIBIT 2 LONEEHES
JEL—HTAGETHNE, Z0LIHRHENT, BNVHEADOEROHPHN
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IZBWT, AF—2%fik - T2 LT INTVE] LHRLTW
BA, i, MBEETH 20 E0, AHNARELORETHITE
L0EPTIEE L, A Lo TEE LoFE 2R EnbEL TN
PEPTRESLNLEOTHY), HB LoOME2EL LB XAk L
O EHLHWEZ KL T, WINPEETHL0TRESNLDTH
HLTH5HDTH5b,

FRBEERE, 72— —BHEOEREIRTAHEBLLT, TAY D
IR EON—F VA BEOBRRLISEN T T ¥ o - U F v HEAEI R
BRI [MBEIZEALTRTOBELOWF O (shape) 125
BEE25EDBEZMH] TELVEOHRZIHLTVAR, Zhid,
EYVRAADMFIZBWTIE, BB LMD ZE L CHBMNAEE Lo
T HOMEFTHY, M LOMEEHSLHWEEE LOSBNRIE %
EGTHIENTERNETEIDTH b,

W, BBEOZ —N—FHEE, F—ANFTVTANOHEL 7 v 7 BAD
BEEHR L2 E, F—2A 5 U T7OHEOHIPHNTEIBCDOTY v 2
BANOEEEIRGHIZOAZ LD, F—A YT TOHREORTEHOF]
W, 7y BOBRBERKRLLBEIEBOFREZKT L L, BED
HHREBNZEDD, BELZBERL-OTHY, i, GHEMEEELOR
ELLTHHTELZDOTH D55, ENFROREE V) B otz 15
HIERTFEZHMEZHEDOONEWE LI L, LitdkEEmiix, B
FIEROFBRTHRET 2L, 7y 7 BANOBKEIAEHTHY, ZHUHH
b, 7y 7 BAOEEERIRLIZOE, 7y 7 BANFKET S EZ0OF
TG EIND LT LB EDOHIREE EICEB LSO THELELZLOT
H5o

COE)BFHED 7 —NX—FHEOER L BSEEROEEEROEZ D
BOWERRTSE, REOLBY LR b,
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(J5L)
R ko E R Biol & & o Fl i
([ 47 5 2 B Z5% B
=5 B (FHEMEELORE)

(F4 Bt [51 38 B &)
SAABLIIEE H I & A EARESE EoPuE e N E LTE b A, FHE
ELoduETHP TG, ABEENEZRED SN RnETEEZT

(ReFib)
B b o ERE Bi 51 & Al O 7 ¥
([ 4P 15 5 bR ) toREERED
255 HA =R

EERBN— M BLELE A K

¥ERLZHNVIIBEL, M EOMEERS B EBE| S ORE LD
Mizfmas B E 2L C, WP EETHIUL, HBINEENY D
5L BHERT

4 DEkolBh, ZoARy b L AEEESERERHYNE, HED 7 — =K
HEOR - 7- Bl LoFEiR 25 B E BN L. Logug & 23 S 4,
EHIZ, MB Lo EEELC, Bl BoNELES HIPHIAR
WLBEE EORRTHL LT LE2TT2HEL, Bl AROBEEOHILEEH
LHMEMB LM% 85 HA LT, BEVPEETHIIRLY 5 &
FTEEZHERS72DDTHbB, Thbh, ARy b ABEMESELRH P
DO BEZHE, =a2— b rFORHEGEHIOWET X 23 TTH
LWEZ T Z2RoDDEFMTE LT, 21T, TOLIHEZHIE,
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ZOHBOAY V) FAL T4 v K - T L ARSI — bR
BEFRHRTHHYBELHRSNTEY, FIZ, H— FMFESEREIRTE,
ENmAZBEATELLT21W %232 LTCROFO—-DLRS>TVD, £
2T, ARy ML ARGEERENRICBVTHRON LREZ TR, I,
[ARY b L AGEMHDP:H (the Spotless Principle) | w9 Z & &35 @9,
v b, SEEREHROEEERMIFIALTWDL T X ) A D1978EDT T~
7 ) VHEAERRESRAE VI DI, BRATTH B XHIPITTH
AR SFAMO VLR F T TEK LY, SRBEDICHEWZT
T, AtLIZY = ANy 7 L7z L OBEBIRICBWT, XALAIF EOL OBl
HE O ERIEAB EDOEAF T O TE 20 MEE o 72HETH
D, EHREHIL, (L OHPIIBWT, BEHTE, B 2 EHE R
DFEFEIZL - TC, BEOFAICREONLBAMHEZRBIET 22 L1, BEA
AR SNIZE BT 2 BROH 5 X% L BRFFL T2 5E 10152
TIhhotz - ZOFERAEROFHOBHIS72oTE, HEHFNE, 4
HEDVRH L7 EORATIE%R , BEI0RBINY LR E IR (the objec-
tive economic realties of a transaction) ZWGBROMRE LTE 7. HFH)
L, REROERCKT2HE10E, LT, [He2Ko ETEShz)
ffi] (the simple expedient of drawing up papers) ZiBiz AT rd DL
BOTIEZhhol] ELRDLY, [AMO L) WG, bbb, HH3E
B O 7= (i R S, BB L IR AZEESEETh TV
HEITHY, HERE T VA SN MB RO E 20 TIE %L,
BBCLHE DGS9 5 REFNEE  (economic substance) % fif 2 72 FLFEDHL

(355) AKX v ML AR EEREEHROEEF A, = a— b CIEREBRE 0
WiET A PEETCEIH LNV VTHEILIZOVTHE, F—A+FYTO
22— TR VI VAREDON T I = VEMDBAEREEZATH S
(Maurice Cashmere, “The Interelation of Schemen and Purpose Under Part
IVA”, eJournal of Tax Research Vol 1, No. 2 2003, at 123, “A GAAR For The
United Kingdom ? The Australian Experiences”, British Tax Review 2008, 2,
at 135
(7#56) /1 ¥ I —)Viifii b “the Spotless Principle” & ®FKHl % ffi > T\» % (Cashmere,
“The Interelation of Schemen and Purpose Under Part IVA” supra note 55,
at 125)
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FIDAET DA, BUFIE, MHEFAIT - HAIRFEOSRE EE L %4

FhEabhwve] (TYyy—74 Y8%) & LT, WARENERSZHAFO

Pebia Bl L72iBi s 2 g & L2 CTH 2™, 2075027 - U F

YHEML, TAVAOHBNIBIT HREEFEE TR (substance rule) % il B

L7-HBICad 555, LRmSEndit, covg v - Ut yH:ifko Lid

TvF =54 vEFIWER (ratio decidendi) TikZe <, MBI LoD

BRTLEMEFHELOGHWLZREEZXGTHIENTER NI LR

D570, ZOBEPOHWEZFIALTHWEDTH b
4 avVINFAT A4y K TV RAGHER SRR

FAFEBECITAASD HE N A DBHSIEE o 72 3FH2S, a¥ V) F
4749 N TV ARGSELERHRTH %,

ZOHHE, BAT V=TI L ZHBEFROBIEIIBVT, Wb HALY
# AL (divident stripping) 12X > THBZWL ZI LI L LD DTH 5,
(1) HROBE

X#L (Consolidated Press Holding) X, #—A FF V) THEATH LA, 1
F1) 20 Atk (BAT Industries plc.) DEND 20D AILETELELEE LT,
TRIOEBY, =2 b5 ) TEMIZBWT, Bf: (ACP Co.) 2*5 4 f&5, 000
FREVEMRED (step 1), F—AFF U TOFEDCH: (Murray Leisure Gro-
pup, MLG) DBEEMDFIZIT D712 (step 2), CHAXHD P 7%+
S THHAF) AFEADODH (Consolidated Press International Ltd.,
CPIL) o#%X %5 &%} (step 3), DA, T FR—NIZH 5 E+L (Holy-
lake Pty Ltd.) IZ& LA, E#E2SA#Z2BEILL 7 (Step 4),

ZOYE, XV BHI S ANZEEDOFFITOWT, ITAAA3GDS
S 1T EHRTE LB E 2oz TD515 1HIE, RU%EZIT5S
F—A M) THEANOKRDGIEZT 2T 50D ANOFF 2T L L0
HETH S, EBITIE, Xtt2o CHOBERMOTIEZIT (step 2) &, 515
1HOBRZZ T 5720DAT v ST ELRWELT, BNmMAMEAINS
ELT, MEOMBHEGRALEZDOTH S,

(E57)  ZoOFFOFEMIIOWTIE, R [—BEEEREIC DV TO A F & ks #H
BIOWITE ] BRITEEF21% 2 529HZ B Ehiz v,
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O AN
—_—
B #* X (AU)
-
F] T
OF3 -3
Ct: (AU)
OF3
D #: (UK)
@&+
At ——Et (V> HHR—I)
B I

(2) FRRORGE

T EFBECH T HAL

851 FOMIBECH T HMEE I, 19984 DY Pt T, X2 IR S ¥z,
COHFHEMHY L0, AREZEVERNETH L)Y, FEHEL, Stto
KOBIENRZHIPR L ZITAADTISD DR TX M2 B2 00, Hin
TH VA OBHIITEK L 72,

Zhucxt L, EBUTMERL 720

A EIBEHPT AR

FEIRFKI T DA HBRMEEIL, 19994E DK g™ T, EBITOFEEZ VR T,
EBUT % PR S R 72,

st L, Xfp k& L7z,

(##58) CPH Property PTY Ltd v. Commissioner of Taxation [1998] 88 FCR 21
(##59) Commissioner of Taxation v. Consolidated Press Holdings Ltd (No 1)
[1999] 91 FCR 524
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7 AR

EEERIE, 20014E0IRT, XHoOTEEAPRLT, EEEZFEHL.
(3) HE

FElEss kb, EBTEBICB W Tstep 22 AF—2 L TEHRL
DERBOIE, [RHFIZBWT, YRETHLARHO—2LnL b -4
BT SNA -0 HW2YEE SN A WHENEDSDH D TN THH %,
WL OPOFFIIBWT, BEOLRFFD, HMHLRT AL F 1AL T
Wb 720, FBMICEAF—LIZOVWTOENZ Y kol LTH, 177
ZDOERZIF b0 TE AR, o72. L, RFITBVWT, FYV—T&f0
FEDTIRDEM V- LD oz LTH, MBIHEICHEAICIE R S v,
1775 DPVE SN2 BE0—21F, FBNAGFHICLAZLERLTEDY,
FNE, FENVHAIPHBE OB DO W T O (fiscal awareness) (KA
FTHILEMITDIDTHEI LN ) DDVZINETHD.] (7¥595) &L,
T/, TREBEE, AF—2LLTako—i%2 R8N0 NAM (artficiality) 12
DVTOHDTH b, ThiF, E—KRF 4 HEHHFERLARY b L A TILIE YL
ERTwiwv, ABthid, WHIERPAMOEND720D AFICEIT 5720
LOBEENHNEDL > TWAZEDPHLNTHLLDHEEN LR TND, LH
LA26, ARy bUVASET, [Wbi#Fd, Moz nBisicise
5Ll EELZAND, FEOBRTREIIBITLEELOELHBLZ L
E—HTBHETHNIL, ZOLIRHMT, HEVHEADOEKROHPANIZE W
T, AF— L% - FITTHIEDFEINT0E] LHRENTV S, HF]
LD FIREBL LR B LTS EOHEFEIE, SHING | DA A D—TFA
1774DOHIICHE L T2 L HITE 202 BT 512470, AAWT
Hot2l), REBTHHLEEELHDOTIEE V. TLT, BHAF—L1R177
DD ODEZEFEFHMLAVEM L2 T 520 ZEL AL L,
TETHLDTH RV (08596) & LT, XHFTOEEREERL..
(4) #Es

COAYIVTAT4 v F - TUVAFMHITBWTIL, step 28 ITAA36D51
F1EEBEHALCT, XtodbizBbses:00b0Thh, F& LCHB
LB O THLEELOND, L > T, AL, R, B
F#THSHLBDORTVHETH S,
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ZoAYINTATA v F - TUVRAFHICBIT 5 S ERHRICBWT, &
F3THELA-AR Yy ML AFAESSEREH RO REZFIHL WA, 22T
FAHFGEOHENTIH SN TV L DIE, KT, &L TALE, XHAA
HEEHNLZZVEVI)IREENHNE D> TWEDTH DAY, b Eno TH
Fl1O—3TH Bstep 2AMRICHELOHWE AT A L LT R SHT, TOH
FIARICHEE LOHND D 2 0 B0 2R TREE T2 EEHT20T
bbb, Thbb, WHIEENPSAT, BElEBOMREELHHRMEHILY
5L T HDTIE%RL, step 2HERICHERE LOFEPLETH L L LTVEDT
HY, FOEKRT, Wit 3 THETLZAERY P L ABMFEREZHALTWL L
Wzhb, LaL, ZOESE, AT, TNEERENLEERETIED-T
W\,

REHIBIE LCEREZOEF, BT, BEMZT BN F—oIhSicX
D AF— A EMATIETL, SHOBREIFBLAERM S N2 BARK 7 B
HFZDVTORBA Lo 2 THEN D2 2 L0 b, ZOLI BBAETH,
1774:D® [HH (purpose)] BB EVZENDETH b, ZDE, Ko
AR b YL, BIRRG)OE B Y, 17756DOVEBEN AT, MEOHK
1, BBMICHESNEIRETHHELT, BEBIZHLZDOTH %,

5 — MEEAFRBCH

EEERECTHENRAOBHAEE L 72 o 2 RBEOEMD, 20045ED/N— bH
P TH %,

ZOHEMIE, bW B RKENY A ¥ — 2 (mass-marketed schme) ®—D
THY, ARAEEZHEAT 27200 BEOHANOLIFIT IR TE RV,
ATy b B=En) LT, FEEEDZODHEANLMALGHLET,
ZOWHANDOTRFNT- 2 EARICHAAN TN Z Ik Y, EHMIC, AEE
WEAT 2720 0EEOHEANOLZYMTHEREZ T 50 LH UBE Lo %
BEHEL72bDTH5b,

(1) FEOWME

X (Mr and Mrs Hart) &, EOREEREH T — > (wealth optimizer) &I
BN TWHHMAT, HEZEWIRZ 512470, At (Austral) 2 S5k
TOEEI OMAEELFRELTCWAEE ] 0DERDZOOULELREEZ AT
Yo b -0—=rTHIZITLEIEEL, 19964, FEIOWAEELE L T20
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733,000 Kov, £ ] OBEEE 95,000 KLz w459, 15%, W25
L) ZETHED 72,

COART-OH B, £ 1 OMANOLIFTIX, EHRENEVY,
JOBEROZ-OOEAFITIE, FERRLV) ZETERSNSE, 22T, X
&, BH2,533 FVOEFEE LTV, BHRIZODWTIE, XL AL ORT,
3, OOEADFIT L ILARDBFICKT, Ihix L7058, QDFA
DFITF- L TARERFL, @OEAFITIZOVTIE, BELRIHAANDL Z L
ERIRL, ORICHAANTZFIT % EOHE, MFAEEL/ZE W) ZET, X
PRFEREZTLZEE LT,

ZHZEY, QOWADFTIIBMTH Y, TOLPEI»EHDIZ, HIL
WEFTHILIZED, AQLBADL FIBIMIEF L ELD D, L
FFEEREZZT OB LR b, £9T5E, HADE THERY TEHETS
CENTELZED D, RN GHNFOXIEEHNTLIZEIEEL LD
Tholze 22T, XiE, TOMADITHT H19974EIT 54 L 72 F1 15,488
WV E 199845 DFIF-7,385 BV & ZNZENILARICH AN & U CSLIARI T o3
Bz sRd7za%, TSRO LN AR E 7 - 72

&A@ 20 7 3000 K v
Att X
=A@ 9 J5 5000 KL

(2) FRAROREH

T IR P LA A ) e

N—= MO 15, 20014 O M EH AT RARBE R RO TH b, T ¥
BT, FLAKHERZ, EBFEEOEETLORVCOOM ALK SIE (the
provision of the loan) FNHEKZ AF—2 L E L2 5EDEZFERMALL
F, WBERZDORAF— L2 HE LB 5 BIEBL o CGLIFIFo
PR 285720 THo72L LT, ENMAVBEHINLE L ThbhH,
FLAKHER, AF—2%2KELXBVIGBIT->THBZ L2 DTH 5,

A EIRECH AT AR A

CAUSK L, $EIREO20024E HIBEHI T & HMEEH P =01L, 1 x2

(#3:60) Hart v Commissioner of Taxation [2001] ATC 4708
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LT, ENMAPBEHEINZWE Lz, TOHRIZBWT, e VEHEL, F
FTAF—LADLLZHIZOWT, 1HEPFAF— 2 EBHARRYLEENEK LR
K ELRZDITRL, TLALENS, ROFEZTIE, AMBEEBERIZL-T
HIEPNIZAF =BV TRVWEREZRDS DRV ERERLINENICEY,
BATHENAREEATHCBI DR E G TR VAF - 2OBHENEN
HAATHMTRETEWI LSR5, FITHERZAE L SETV LD,
7ok R VAT EPEBTREIC K o THE RO HZRBT 2D E L
THEHHBENAMAICL>TVEIDELTYH, BALBEADTTOEEDE
HATHhb.] 0%744) LLT, HAREEDOEHDAF—AIIEDTEZ LN
ERE L7k, RICXPRGEKHZMHE L 2EEZLZBMNIIOWTE, [220
BENOMERLHME ) 72008 &% N — MY AhsesZ 2 &5
AF—LDOFELZHWE, TNOERTRICT 27200 EEE2HR 572D TH 5.
(%573) L, BEVmMATBH I ZWE L,
ZhucxtL, EBUT R L7,

v AR

EEEEH YL, 5 AoBHEER BT, FEHEEMEL T, HVMHAE
Hans e L7,
(3) HE

FRimSERER T, BHEEOKMIE-H LTz on, FHEENH
WBRFIE) DD TH o720

7 U=V UEEivysa—HKHENER

Y, Y=V rEEEvy sz a—RHER, [525N2FHIBNT,
AF— LD ERIE DL B EZBLIENTELNS LW, Ml ED
RSV EEL 727 7O —F 2B EIFTE RV, T2 TIE, HATHIL,
B EOEREEE LSRN ROBGTH D, BFAF—L2EKHTHITY
720, AT EBRLOREERTH L] 0359) L LT, OOBAITED
FOTAF—L R L LD FEHEDHM 2 ZIF L7200, [LELEdDD,
Trld, FLATHEORY ZIHICEHDIRT I LRZTARSNE W, E0
X9 %I, BEEICBT S EHEAOERICHIIRT I ETER Y, AT

(73:61) Hart and Another v Commissioner of Taxation [2002] FCAFC 222
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BOREEZZRONITLILEITELRVL OO, EAOTTO—H —25HE -
DfEZ #1585 2 & ZRAET 5 0 — Y EPkd % wealth optimizer& L CERILL 72
DiF, 2OoDMBADFFOERETIER L, EHRo—HTHo72.1 3710) &
L, [EHEAD [E (wealth)] 2% [T5H (optimised)] SNz & LTWw5EDIT,
BRI By, B Lotz Th ), FFHERTELL, BFEEATED
FrE oIS L > T E N/ (contrived) @AY ALK 7 FIT- D 2%
BICE2b0THD.] 03518, Tv¥—94 4%) L Lk, A¥—2%
IR E B R BV o TH EELBWEHEB LOEEE2HL 720 Tho7z L
L7

4 FEIHEHELA YEHAEORR

—7, ZEIRHEEAL VEHER, ER [TRXTOEBLEOERZED
NHZ LR EZNHEKRTENEERTHYDSTETIE 2R W] LDREMEIZONWT,
OAF =N [ZNEKTHL] &) HIROBEMAES TSR T L,
@I D &) HFHEDA F1) A DBrebnerF i LRl SFEELEA TN b 0D,
COHPRTHEE 2o 7oFE, RFLFEFIIRLZLIUVROLDOTH Y, Fh
BIRICH ZRFRDOOND T L, OFNVHAIED TR WIEEELBINT 57
RBRNTEE RN R D, KT HILITTERVE L 08547),

EHI, FEYBHE LA YEUER, TeVvBHE Loz 512 [#
BIZBWTHBIESBORKAGZGLZ L LB LOERE A2 L 20T
L0, BoleTHHVTHL] Libx, AKy PLARHFIIBNTY, [&
YL Lote] CHBLOfREEL I L L EREETHIINS5TD
[FEZEMN] L LTHETLZDIE, o2 BV THL L Iz, HBFHEX
F—20 [HE Lo (commercial end)] #2835 DI, E-o 72 ZIHX)
VERU»A% LS E-MITIIFED LT L] 0O3F64) L L, [REICSE
WC, bL, 177CH1EDFOXFTICB VT, MR F — AHHHH - FITS
NTVhho/b32501E, [FHMICAL LERMGIN 272120
b b$], XiE, HBLOERERLTHA I, 177D O b T & TH
Lrx, ENHAIEZ, FEOZAF—2 L RBINWIKE (alternative postulate)
CERHBT AL EERLTCL I LWL ELR DL, 1775 DD b5 TRED
LNz 8ODEFNL (MBED) HINIC OV ToMimE 3121y, o
BT 2D EETHIEVNUFEINLTHA I ] V3766, TV ¥ —7F
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i

A V§E) EOBRZBNT,

20851 - 2407 (2010)

Thbh, FEIRHE LA VERUER, 8

Vi ADIT75RCHED B EHRINET A P2 7Y T LTV E2ERIIONWT,
BIRMYE (alternative postulate) JAIMREDHEFE (counterfactual) 23 %
PEPPEETHLIEEHLNIILIZOTH S,
7 A FIBRHAEORER
L, AUFVRABR, E—FF 1 - TESEREIHR L
[TRTOEREOEKRZEDLNSL Z L ENAKRTENRAKTHY.A W RE

TlX7Z v (the circumstances are incapable of standing on their own without

being robbed of all practical meaning) ] & ®FLH#EIC

SWC, [HOBHT B L

ZHTIE, BFEREPZOHIRE T IS FRL T AE T Lid, EEAMN

B3 Z Dfbd B\ IZBIES B INRHZEE L 2L &1

Wi, AYFHYTER

WHEENEHFZ Do TWDH L) ICARDLTRIEDH 2 MRFLZMY M L7257
HELZ2D T 2RAZSELZVENIZETHL,]08790) &L, E—FKF (1 —
Flho FRCHR O ERE FRRL 72,

(1) et

7 HHBEOEROMT

AromsEdbe o, whamid

4B

ggéivc\\’

BNMAPSBHIND & L

L2L, BHEOBERIE, AF—20L52 T HNOFEDOHETFEIZON
,ﬁ/k S5TBY, LTLBZDEZHE—HLTWEDOTIEE V., kil
JNOKHEZOBERAZEMT L L, TROLBY Lh D,

FHE AF—2DE5ZTf HiyoRE
F)=vy | OOHABAE—LIIEHEETND, | ODBABAF—LLELZTYH,
vy rzta— | AF—24E, MBEOMEISICHEE | AMEORZ, @A X BF]

TILKEBLRZDBRETH 5, TR ELOPTEELRHANTD
0, MR EOMEIREEEZONFE
HHMEWZ Do

TEY ODOADAF—2ICEHEND, | BEAF— 2 EBIRWIREOSH

~Af v E—R7 g —Hffo [TRTO%E | L2ILET 2L, fi Lotz
B EOEREEDLDND L RLZ | BI2O08THLHNTHL E VR
NHEKTENEHAERTHLYTET | b,

] &, R ERV.

H)F v ODADBAF—LIIEEND, | BENHMADITTEDDO b5 D 2T
Y— X7 —HHo LRI, | TOLREFRH->THRETS &,
HV.TEARWHRFEZ 5L TR | BB LB B2 008 EE AR H
HLTELRLLWVWEDORERIZTE | L WVWR 5,

R\,
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AMroESdkEgcid, 3, Wid 2 0¥ —K7 1 S ESEpH ey
wf%%ﬂj:W%WL@?&ng%%Ebné’t&<J ZNEARTH
MTHE] EOAXF—2DELZTAMEE LY, FHEZEL, Fwe LT
X, ODEADBAF—LICEDTEZIRETHLLELTVDEHOD, ¥—F
T4 FEEEEE R TR O N R L 20 ENITOWTE, BRE»sHrh
72DTHb, fFE, BEETIE, AF—20E52HII20TIE, B5ERD
VIFRBIRE o TWDH EVWDEL 2BV,

EH, FEYBRHAEEA YERAEO LRERICHL EBD, 1775%DD
THE] B 20 E0 %KW T 5124720, #EBICY2- TOBBIEHRORK
MimEHLZ L LMB EOMEEEL Z LT 52 L3 2T
HBHLLT, HifE 3 DARY ML AFAESEELEHF TR S N IAH Y
RSN, ThPROFLLo5T, RMTENHAPEHSINL L LAHOT
%o

T, FEVERHEEAL VEHAER, HOOARZHET HI12472Y, #
WK E (alternative postulate) &I TREE L TWEA, 2O k9% H
B DH ETTHEE, 20054E I AR SN —BGEABRECOVWTOEBTOER
HEOTHHEASIN TV IEEZHTHY, TOBRFEFICLEREEELH 27
DTH 5,

F 72, 19874E H1995E I T TSRO RE 2 HO2 A 4 v Y HHAEIR
FIV—=VYREEZy 7 a—BHNEOWRLERLT, QOfA LM F Nz
(contrived) dbDTHAHELTWALIEZEML, BEHEEEOMOIHEE
LIDBEITERL, AAEEOREITREWwE LD THLEHLTWS
AR S BE O EEE, COHEDEHLTWILIDLEEZ NS,

1 ARHROFE
%NﬁA@ﬁmﬁ%%t&ot%%Eﬁ®ﬂ%®5%T,:@n—b$ﬁd
KEM Y A ¥ — 2 (mass—marketed schme) D—DThHY, HENVMwADER
DFROREERRTHIDOTHY, EBIT D ZomSFRbEs c#Ef s hi2
EERFEFITH L TVWHDTH 5,

(£62) Practice Statement Law Administration PS LA 2005/24 at para 92
(#3:63) Anthony Mason, “Part IVA Income Tax Assessment Act 1936 An Insol-
uble Problem” Staff Seminar ANU Wednesday 23 August 2006 at 6
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F72, Zon— MRGoRSEEREIDNE, Bt 3 TR LXKy PL AR
HOPHEFHERLZERTHOEETH %,

LWV DIE, HiFE 3 THlAR/Z2EBY, 19965FED ARy b L ZAH AR5 bek
Pec, FBIRGE RN E SENEE EoPug &k N S DEZTHPEE S
N7z 00, THEOKHFTIE, LBAMNEHELOIETD L 1E, %M
HMETDHOPHEINTVWA®, FlzE, OFNOFY 7T 4 TLwnwbhT
W B TR OB AR & 7 5 7219964E OWD&HO ™ A v X B4 55 5
A RAREER P, QU =2y ZRENCBF ALy =12k 5 — A
DOFHNZEERTE D 0DHEE %2 57220018ED ATV - =22 T 77 F ¥ —
FAAI I T A RAREE R RO R FED A — 2 F - = b ay v F R
BCH T A SRR P I B v, EBTFSIERL, BHICOoFE Mg
MHEA &, WS, EBTOLHIZOWTORNE (special leave)
BHR G olzZlh0, BEREED ZOFMHIBWTIREEDOHIM Z AL
TWwWbEHEZ SN TV,

hcxtL, MET7TOEBY, FHICZXErHHE AL v ERIEoERICHE
NTwab By, MBREENE SHNREE LOREL % ZHN L X552
FarBEL, ARy MUARGOEEERLZLEHOLIILAZOTHY, #
DBEDTHREOEHBNC S BT X s DBEHOHFICOWTEELRHEL S 2
TWBEDTH bo
6 N— MERAESEEEHPEO TREOFHB

WME1D3DEBY, 198UEIENHA»HEINTHE, Fv A - Y
VE—HEEEF T KERS>TWZb 00, 19904ECIEH 2 K7 — A HFk L
2o COLEMEE L >72DE, KENH O X F — A (mass-marketed
schme) VbR TWVEHDOTHY, FifL 5 ON— MHFEESFERH O FE
BED L) LRRNHEDAF—LD—DTh kb,

o, THETIE, MORKTHOAF—2BMELLoTVE, 2D

(73:64) Ault, supra note 40, at 23 (Vann¥&E47)

({£65) WD & HO Wills (Australia) Oty Ltd v FCT [1996] FCA 1284, 65 FCR 298
(J£66) FCT v Metal Manufacture Ltd [2001] FCA 365, 108 FCR 150

(73:67) Eastern Nitrogen Ltd v FCT [2001] FCA 366, 108 FCR 27
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I KRN HAF—2OKREHE, /¥ - Va—2-a—YEEITY Y
F - 2 ¥ ¥ (round—robin) # &L D THo72%, 5% K- a¥ ¥ (round-
robin) &\ 9 DL, FHFEIE, HAODBEXHFICZOFEMENEFTL I &R
BL:0BLBAHERL L) CEPNAZBROZETH LD, —2OEFEE
NEFF IS % L OB TH 525, HELEEEFEBIEFEICTTII,
BEEOERIFET L VI BDOTH D, ZDEH)BTFY Y F-uroi
2%, @ [Budplan] & WhbN TV EBEANDTEAF—LD20024ED KT T
VR -8B — AT A HREE R ETH D, 2004 DR T A MEE
PREH AT AR RO TH b, ZoMIcdh, ORBFHBOKE A F—
LATHH20020ED T 4 vk v b FAEIBECH P& BT P, O 7 1
WA = 25T AEEAF—LD2003FED 7 T V)V + =2 —< VHAETS
BH AR P, ©20034F D RENDIE R F — L D2003ED T Y —
LI FT AR E R 2 E2H 0, ChOOFHTIRILEITELHE
BITABFRL T b,
7 NG
VEFRLZEBY, =2 M5 7TOBESERIE, 19814EIHEA SNI2H
NV#ADOBHKT A + & ZDNERE > TEAST 21E00 2, BT OB
b Twniz [WETELRIGEA] 2R/EL T, =2— Y FEOWET
A MIRD LDEZFeFENBIEL, Hie ARy b L AFEHOTEEIR
ALT, HBWFAMZHELTETVLDTH %,

(£68) Braithwaite, supra note 39, at 38

(7£69) Howland-Rose v FCT [2002] 118 FCR 61

(3%70) FCT v Sleight [2004] 136 FCR 211

(JE71)  Vincent v FCT [2002] ATC 4490. ZOFEOFMICOWTIE, AW - §ifg
219 H 2 B s N2,

(£72) Krampel Newman Partners Pty Ltd v FCT [2003] 126 FCR 561

(#73) Puzey v FCT [2003] 131 FCR 244
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H 55 HOEOMBIREMEICN 2L T ) r—vay

1 MBRLEREO EE

BB L, FBIEC L o TRKEDT =< TH Do 7z, MBLEGEIE, A
EZ2 07 —<Tldhl, HEDOEAIZE > THIBOT - TH b, ZOK
Wc, RUBLELEOMEEHIES 5124725 Tld, R OFEE o 73R 61 % B
BT LERIIAREIVWERbNL, 22T, &%, TAUD, AFVR, +—
ANTVT, AT TEOEREROEL RGO, FAY, 79V, +70F
LEOKBEZRDE AR, X5121%, WMNFHFT (the European Court of Justice)
DOIERLHB EHIEL TV 5,

EEDVEDL D BWRAE T HICUY, EELMEEEZTVWLILN2D
Hbo —oIF, [HBLEEE L ZMA?] LV HEBEEOERDOMETH 5,
FHIL, TOBBEIZOWT, BB R0 FERL &R SR P L 73R TR
BlaLEE & 3MA ] E VI TR UL 2 A TH B, AL Lo X
ICELZDDDMAICLVRLE-TEY, F3UE, ZOHNZHEICT 200
BREEZTVD, ) —DOBEELMEIL, ok RABEEIIEL, &
DEITHT B TH D, —2iF, —BERBELR EDOVEI L 500005
0,%éwi,ﬂ%kléﬂh%@bﬁéouyfwméi ED &5 i fkik
THIBEBEZ RO L, TRICHLT, Y09 2ENNEEZ5 255 TH 5,
Zhb, OWEBEEDOERDOHEE, QMBI FLOMED 2 > DRE
WL, A=A 7 7OMNERHHE, Kk TV r—varkEdbo
TwWab0EBbh b, Fi2, ITAA3D2605D T TRK S N7z BIR:H,
512, ITAASGHE VA THRHSNZZHIT A M, RUBLE G~ BRI
FEE LT, EPENCBWCHBEEMEEZ 25 LTERELRA, T r—
YarEboTwabntEbhs,

22T, ITHBABOERIIOVWTINI TOFEREBM L LT, +—
ANTVTICBITHEREHPLHNT A VOBRFIIOVWTGIRLESZE L L
Vo

QE74)  $ifs THLBLIRDEE & 134070 | BLBS R FAR40 )8 4 il & SCHE 1T H
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2 MBI E &
1 HOENCBI B EHK

FABLIEEE (tax avoidance) DEFKEE LT, BAEERPETLEL AvwshTn
0%, EFEEIEO [FAE LRI 2 A L, RHEENG] T a8—
DO RMHD HIZEHMHEHDI VO, SFEHONZWERA L EBIRTLZ L
W&o T, MRMIITERLABRENEN 2 LREIRREZEIH L 200,
HWEHOW LN TR T 2B ERO TR 2N, b o THAHEHD
BEHLVEPBRTLI L] LOEHETH L, ZoOEKIE, FA YoM
WAEESZICLEHTD Y, R Lo BTG 08 % BN 8O AR
ELTLELZBDDTHE, LaL, ZoOEHIE, H112, Tk LRI
HOERZ W 5124720, @HEACONEEENTH 20 Eh % HIkEE
ETD5DTHLH, LHEIGIRESHC LN T 2HROHG HEICBW
T [EFEHCSNLEER] MIrERTr200PHETHLI L, H21T, 2
DEFE, IBRIREOBITZGNb5AFHMELTEBY, EBREHE%
TR S THBARZ RN IR S HEEFHEL TRV ZD, Wb
2897 A VI —RHBEME LTE LI LD TELRVWHADELL,
FHIHVERL o TWD, ZIT, FEHE, 72 7 OKFELEA

(economic substance doctrine) RFKMNEHFT DR > T2 [ ANBW %
Bgesd (wholly artificial arrangement) | O##7% &% 5212 LC, ABH®E
DHFLVERZHMHL, ROLIITERTRILEBLTVELLEIATD
%

[, ZOFRAEBVICEMNTHZH, (OABELLOMHERESEZ O
FHHTHo TIhUNDOFEREANZOMEHMEWITEA LR,
()SHMBEROBE - HIIKT 5120 20b 53, B LoMigblsto
R LR EH D WAL DIRD TH 02 ATREE LOMMIZEKROH 5
B ELIHEIDOTHEVWI EPORFFEL 2R ATHEZIT, ThIC
£ oT, ZOERRKITHIET 2 BEAO T 2 RN ST RBIE L BLE D&
HEFTLSE, o THAHZ R STk 2 L

(GE75) &71% TRIBIEEE15HK) 1145
(G1:76) kT - BIIBBIH KFARA0RISEFL & SUHR5TH
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SR ORET 5 Lite® g, ABNEOARE R, [FAE EoRIFOTHENE O
Al iR, MBEHOER] THHL352 L2 MBHLTHLDOTH
D, HBEHOEHTHLINEIPO AL —LE LT, FHEHMW (bussiness
purpose) RHFEIFFEY (economic substannce) Zffio 725V D Tl v
LDRETH 5,

2 YEIBFEENC BT B ER

HHORET HHBILEDOEROTIHICOVTIE, SHIBFTITRELEEZ
2%, TIZTIE, A=AV TO-HEEBELRET L LT, /¥ 2%
b &9 2 Pl EIC BV, MABREE L0 X )Tl 52T b LR
THIEET D,

1L, MBEEZFEBRE XL TESZ53DTHY, BIZIE, 19665ED
HFTDH—F —EDBZEOMEITH Y, HBEWEEZ [V <O DLEOMBL
oL HBEROLEHO KM Zfio T, o iETdAELZWHBL EO#
HOBER%E T 5T XTOMT (attempt) ] & EHKT2DDTH b, BIRMIC
&, H—F—HEix, TTHBRENE] & oFRBIZ, W OPOFKEOHB Lok
MAAHBEROFHO RN Z > T, MOFETIEA L WP EofaHoR
WETHTXTOMT (attempt) EERBITE L Ho - MOBIROAEZAE
L, ohELY) VL WHBE 2/ DTHE, TRD RIS, B)
FiE, MBEBOARENEZDOLIICAZ 5. R OMBLZEHIR T 55l
RV ODORIROE NS ENERAZANE, FERLANWHEBEL» S CHE
EBRRLMBEL RIS ETNER 2] ELTWw%, §hbtb,
B 24 & 2D FERK 22474  (fraudelent conduct) 12 & o THIBLEHDERHK
LD THLEEHZ DL, MBiEELZ0 XS RN RITA T
F <, —IBHBEEDFA L T2 PRI > TIdW a2, o HETIIELD
OB LOBBEOBRENLbDETHHDTH 5,

CCTHEATREE, ZoEHIE, WL OXHEFFRGITHEEMH-> T
o, ELOD, NAWAREFEL LT, MAREEOBMEOFEEZHITTVLE
ZAHATH5bo

(##77) Canada Report of the Royal Commission on Taxation (K.L. Carter, Chair-
man) (Ottawa: Queens Printer, 1996) Vol. 3, Appendix A at 538
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8 21%, HBMELHEEOVEREIIKTS2bDEELX5HDTHS,
BIZIE, 19974ED Y A B E—H MBI ) —5 VHIOBERTH Y, #B
m#Er [REOWHLP LB EET 55, CNEENITLI 2T S
—HWOITH] LT2bDTHY, 1997HEICRRINIT ¥ T~ VHOFHCIC
B3 [FMBREE, BAOMBHICE > THEANSNZBEOERIIKT 5
HBOWATH 2, ] W EDEFKDLZITHY, 4 F) AT HERBEDE
ANEHEIE L2 FAEIC ARSI NP #EZR HS4 (the Tax Law Review Com-
mittee) @ [FABLELE] &ETL2MEFITBT L [Zorv—NiE, EED
B2 BENCHAS 24, CThEz8EMcs s idiclfizb#ssZL%H
RLZBBI 25 30TH5.] LT2ERDLE) TH 5D,

INLDERIE, FoN—HEEFZ L V) LBy, FHINE, MBLEICBVWT
ANBW G 2B U CGEROBRZENCT 2 2 L 2 EANHTERTH L L
RELTIE RS RWEDERICHESTVTWS, Fhud, HBIEAZOEBL &
HEHBLTWLEHEDNSOHNSL Z L 23R A L T 5 & offilEid: ORI,
BHPTHEVWEW) ZETHBEEZLNL T,

DL RE2OEFRIZ, H1OEHENSEIHBIME L BB E XTS5 &
CRLVWEBVWTWLDIZRL, MBEEEHREZXIL L) Eohbng
BLWTWwantEZzbhb,

ITAA36MD2605:1%, 1 DEHRTALNA LB Y, FBLIEEZ BB & X7
L, ¥BINEZLERTLEZHTIEOLLOTHY, HAEOHE 1 THRIFL
7T — B REOREBEICBIT A A —F 2 A5 E, ITAASCDHENHEA
b, AW, HEBOMEZ DL LB 1 OERICEOSNTESLZTRS D
DEEZOLNDL, TORIE, 7= X—IESICL5 [Pl b2k )i
EHZTVWREZAT, FHFETIE, MABEEL [H25SF, AZKNUILH
F 1 (blatant, artificial or contrived arrangements) Tl 5% b DDOEEN %
FRIZL ST, o, FICHB oM B5 BT, fBER/NBRICT ST

(#3:78) Nolan in IRC v. Willoughby [1997] STC 995, at 1004c

(##79)  A. Shipwright (ed.), “Tax Avoidance and the Law”, at 1 (Lord Templeman
BEETS5)

(J£80) Tax Law Review Committee, supra note 36, Executive Summary, Para. 7

(81)  HHER ek Lo —# G 2E e | HBITZE7245228 1
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r=v ] EEFLTVE®,

3 MBLEEEOHEE

FABEIEEED & & 2 I L C, MBI L FRMICEZBAED L) &
RN SN2 2B E 7 o HBLREOEENIZ OV T, ZOFEIC
Lo THETZEZTODY, TZOLILGEIARHELRDOLEEZLD, &
CTIE, BN E OBIMRT, MBURILBLE & B RHE L IS TEZ S
NP R

FABEIEEE L, PRBIARBUBLE OB % 03 2356 L, BB EE R S
ELLERHNVEBLDS, S5, FEAMLOMBRTEZL L, H1OFHAL
LT3, e LTIRHEERNNED B, BRI, YHHEHRNEE
KT % 72D EARLEITENERCRELGH TG 217H) 2812k, #
MEMFOFTRZ RN, b o THAHLZ D S EXIHRT 2560550, #2
ORI L LTI, &RE LTEFEEANI %L, 2fRE—ic, ZhEkT
BEEAGHZIG| 27 T LITL D, BBRABEE R SE, o THAH
WA SEIIIHERT 25605 5, 51 QRN W1 OSTEIROER
OHETHY, HE2OHEE, WbhbWiAI v IR - Tz F—bnbhTn:
LDTH 5o

ML, o oMRNLHBROREG L7-L) 2B 3oFME LT, &
e LCIREEHWD D 5D, —8kic, UFEEHWZERT S 720IER %
BTN AR TREAGHEZMG 21T 2 LICL Y, MBS E R &
H, bo THAHEZ RS NIPRT 25 G2 MBI L ZEZ 50 Th 5,
CORED, YEHMBEAHEEOMBOMBTELL L, 2L 248fkE LT,
FRAMEIH L L LT, UHARBRABEOBE - HNIZIIKT 2D TH S
2o, RIFVHBIEEDO DL L TELZERELEZ L, INEHRT S L,
KHDEBY L% 5,

(73:82)  Cooper, supra note 5, at 1039
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OHFBRIHE OB CREHND D 256)
ERELTRFERND 505, EFNT—MIC, FLEITBHAEH
GG DL B0

QB AEHEOTE CHEHWNDIZVWEH)

ERE LCTHEHND 2, &FRE—IZ, BHEAEHL G| 251
ERCY Xy

QB AEHEOTE CHEHWNDG D LLE)

SfRE L TRFHEBNND 245, &L, ALEUIRERE

\ HEARBG ST 256
F—A N5 T OESHEETHEE 25724 2OF D) BE—FF 1 ik

ZRRC 3R, WIND ZOE 3 OFRICHFHINLIWG I THD, F—A T

)7 OEEERICBWT, Y—R7 1 FEESEB Dk, A ¥ —2a%E<

EDLZBREDPHKLELZAREDPFDLNLTNDLDY, FhUL, F—AMF

T DRSEERICBWTHELE - 2B 0% 3 OFMIRT 2 HENET

HY, AF—2x)htbzbE, FEHWPEDHLLOIBDOLNDLZ LRD,

AX—ADEIDBBEE Lo TVWEHDEEZLND,

3 BIEHOBEHRLRR

1 BPGEHOER

BPGEB L L, BIFEDOE 3D 2 T L21957THD T 4 ¥ oY) —H RS
Bl T ORENIBEETH D, [FRBUI O LAt 5 IR L ABLUZ D 228
5 VRINEA D 24, BEIZEIEL TORWIRD, WMBLE B o R
5B A RIS MM ZHETHI LI TERV] LTBEAITH 5,
COBREMONV =V, HEIFOEID2IIBNTT A Vo) —fhifhms
B AR MR LISk Rz BY, A FYRAOYTAMI VRS —Ffh L
Befleb ZZ N5,

2 RIREFLOIE & R

F—=ZA+5YTTIE, HEIFOEITMLEBY, BIREHD, KkoF)
WOTFANETHREIN, HEI3IBOHE 3OS TWLLITED I )Yy KTV F
B E SRR R THESIEL, Z0XHI R D5, ITAABD2605D
W, EBEIZEAECHEEE 2572,

(259)



357 BRIMAEE FE24BE 1 - 26065 (2010)

COEI A=A T ) T OEFERONBNL, HEI3ED 6 THRRIZEBD,
AFNVZADY LA I YAy —B; R ORE <, BARNICIE, 1964
D H19804E D B S BE D EIEBHI B D o 72N —7 1 v 7 FHE ORI
IprlzadtkEwdborEzons, LaL, 20X e@REHOIRIC
i, A=A P 7V T TRHHDBEL L, ZTNBEOIBUED IO LA 572D
DTH b,

72, ITAA36D2605I2 BT 5 HEEBEOHIFIL, M4 OBLER O MR
DHYFIZOWTOLERRUC L ERELEDEZFICHEILIDTLD S,
£ AR BOISEIRHE T, IFY - U—%EHT 2 LOEFEPD, HE
BEOMBRUIZOVWTIILEMRETRELOEZ A, MEHoXsESs
DORRET B L, 72k 2 UHMABEHZBE LR 0BRICK L) RS
MAEMRE Lo/ LT, ZRIEEINTEZDHREZ & THHFO&H T
BWEEZOLNTWE, 2O, N—=7 14 v ZHHAED, 1980ED Y T A b
L— =@ S o B R THE L Tzt 25 ThHo7 LvL,
O, A XY ADLERERD, HF FEOVEIHEORMATICBNTD,
HIEEOMBUTY Y, BV BB % HE L7 gl B I - 72
EIREXEOHWEmWBRIKERTENE o TWb, F—XAMF YT THI
KThHh, 19814ED 7 —/8— « T — 7 A ESkkkh ™ T RA S h
72LZATHY, THIBREHOVET XIROTENRZ LD L XEEHL
TWbEEZLNS,

DL HMEBUEH OB Y 72 o TEH T2 H WM 2R 5 X )12
BolDIE, ALAGEVEHEORBIIELLEIANKREVEZLIONS, &
B, EVEHER, ITAABONWADVIEICSHESLTWEA, H4EDHE
202 {5 Tig L2 ¥ — R 7 1 FHF SRR P — N F ke S o
DFEHETH 2 HIAHRAREEOFHETHH S,

3 Za—V—5 v FOENEH
(1) BIREHEL VST, Z2—V—=F YV FOBIXIX, =X F ) 7 &iExt

(7#:83) FCT v Westraders PTY Ltd [980] HCA 24
(7#84) Cooper Brookees (Wollonong) Pty Ltd v FCT, [1981] 147 CLR 297. Z®
FHHOFMICOWTIE, B - GiEEY212, 213H 2B E NV,
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B TH 5,

Za—VSURTIE, E3IFOHE I THMEZEBY, 19004E 12 14 K O
5REEE: (Land and Income Assessment Act) 825 TS E DV EA
N, T, JtciR, A=A 5 7oiEMNTEMB (and tax) %
FEVPEELOZHTHRNLI ETEDEHC0OBEEZ LV —Y L LT,
D825, ITHADIEZTEEML LTBY, WMBiE o RBNEE+ 204
ELTOWRWEDEMA D o720 TD825DY, FDk, WEZEZ T &k
M, 19544F @ 13 K OB IR EREE 10850125 1 S kA, 19604ERICEH S h
L Loz,

Z D%, FEL19544E O 1 B O TR IRER 108413, 19744R IR & 1,
995cL holz, TOWIEW, HBI3IEDHE 3D 2 T L21958EDF -2 + 5
V7 O=2— by HEBEEBENIROR > 727 A & (predication test)
FWOLPIILLA, ZO0108&THhIHONS &, HILT s LhBEsh
72 BTHDHM, E512, FDOKk, 20014E12 LRI ASSIE &, BT
DBG14I2E->TW2,

FRBED D LISKOBHAND 2 L ELBMEL o/l =2 —-Y—3F
v FO¥ERBE (the Court of Appeal) &, 19864FEDF ¥ L ¥ T HM-4EFRbE
Wtsoc ) Fr—Fy VERHUED, #%ICHEALHNTY 70 —F
(scheme and purpose approch) | & XN S V3% R o 7248, T HIUEER
PHPZ 2 =Y =T FOLROFARBREOFICOERH SN L LD
DWW NEHIRT BEWE LD THD, ZDX)H) LVBIZITE, [FH
PeRbeHguE, M LTid, Fx Ly VBT, 950 S hhvne
L7

B, ZOFEMIE, HERIC EESNI98TEICT ¥ L v DHEFREBH
PO THFE SN, 99SRANEM XN D L L7z, ZOMEERI YL, RN
WKIEERETIE, AFVRAEREOFEALZBEHNETH LT T~ VOB

(7:85) AR ek Lo —k R B e | HBTIE7245234 1

(73:86) CIR v. Challenge Corporation Ltd (1986) 8 NZTC 5, 001

(73:87) C. Alley, D. Dunbar, -+ & D. White, “New Zealand Taxation 2010 Princi-
ples, Cases and Questions”, at 1103 (Dunbar #(&E#845)
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[l & fiBL (tax mitigation) DOXPNC X D HBL72b D TH S,

L THHAE BT 7a0—F] L wInld, =2—J—F >~ FiE8:
BG1%&o@# M, Mas A fBimE (tax avoidance) 2°Hifi (tax mitiga-
tion) & Vo7 BHEHICE > THREOLND ETHDOTIERL, HLFET
LI E o TV BIFEDSFIEDOAA (scheme) & HH (purpose) % f#
MEp2 ik, ZOLHOBMOFPANIENMII Y ELNEET S
RIRTTED Z & Th B,

Za—V—5 Y FTIE, 2004222 —Y—5 Y FREBRDPFE SR,
20094FE R ¥+ A R R B O THID TBG 1 0@ AV & 7z
A, TOHPIIBWTHEHERE, [HALENT 7u—F] OFZF
ERALT, BGlS&r#Hshs & L,

(2) T0LHI%=a—V=F v o [MHHALBENT Tu—F] &, #IGEA
ZHIRT 2E 2T THAHD, #R, HF5O—EERHETDH 5 RAEOFE
B24551H % & O il (abuse) »E» 2B L T2E 2 L HAMT
EZNTTHE, 22—V 7Y FORTO—HRERBETH 5T HBLEBG
1, GB1 RUOB1 %220 XHIC AL BT 7u—F] THRT 5 &,
FUN—HEEZTP ) EBY), Za—VF Y FO—KEHEREL A FFDO—
WEEHEIFELD L TnwE I LR M,

4 HWT R bOERE K

1 HMT X boEK
ITAASGDENMMAICBIT A2 HMT A b, B Lofigs EELHNE L
TVWLREPTRT LD THY, MBiEEE 220525 EaEL, KRk
W7 A P THAOND &) RRINEHROTEBEZ2IHT2I0TH S, 20

(71:88) CIR v Challenge Corporation Ltd, [1987] A.C. 155

(73:89)  Alley, supra note 87, at 1099 (Dunbar¥{&EER%)

(73:90) Ben Nevis Forestry Ventures Ltd v. CIR, Accent Management Ltd. v. CIR
(2009) 24 NZTC 23, 188

(891 o X mefefEiE, HER [THIEE Lo—BaREE ] MBFZE72475250H T
L UN—HEHRICL > TRMEN TV DL LT ATH D, MEEHIZIE, Alley,
supra note 87, at 1139128V T H DI EZ LT\ 5,
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HRTIE, BROMEPIREVEVZ LI,

bolkd, 198EDKIFICYZZ- T, HFEL4HEOE1ITHRFHLZLEBY,

[0 3F, NAEKIIIME N -HP:® (blatant,artificial or contrived ar-
rangements) | ZRRETHLDTH Y, @EOEIEG|ARE MG (ordi-
nary business or family dealing) ZXHR&T5HDTIERWVE SN TV,
ZOEKERTIE, BVHMAICBITLHNT A M, =2— b rIifho [HIBLRE
i, MBEEENE S > THIROZITH) T & TH D, WE O | BREH
5] (ordinary business or family dealing) & LT 5 Z LS EETHN
i, MBI IZ N 725 v LOWIET A M ERLZ LD THY, TOHIK
TIEHIBRTH - 726

LALGAS, EAROE2D 3 T LIZAK Y b L ARAEEERH I
BT, Lo L) AN & SENREE LOYEO ZIEM L E B ET
2%277, $bb, M LOMEEHL B EBTISHOMEDFIEEH S
BE 2L T, MAPFEETHIUIEY 2L T5EXHFRON, #FH
PADSENIAD 07V B TDEI BRARY bV AEGOEHAS, £ —X b
ST OEEFERICBITAENT A P TIIEFICEELEREZ D> TWEH I L
»o, TOARY FLAEFOBEHIZOWTEIRET A2 L LT 5,
2 AEy ML RAHGOBEROERE

ARy L AGEOEIL, FAREOHE 2040V )TFA T4 T
L A Sk e e L O 2 O 5 O — DB T R D K LR
HaEh, WThoBEFIIBWTY, BEVHAZBHT 2250235 1T
DPDELIRSTVBEEZOND, TN, 77— 3—HIZLI2X 5 [FiEH
] ORFAPEFHTHL Y F=—RFDOT 7 - ¥Izd, WSTHLIHTH
550 Fi2 b VEHED, BEERES, EVHAOBEH 2 R4 IR LT
2R HELT, —2IE, Ay RIMVAEAT, ¥ Eo BB Lo
WEBDLILICEISTOABOLNIAF—LAICOHENVHABEHIND & L7
ZE, bI—olE, MBEVREDTETAF -2 EMiKET5HMWIIOWTH
WY AT, BIRPWEELSEAICENERIRL-HALZEHSNLETDH S
ETBTHETHHELT, L VEHEDS, MEERICBI2 ARy L ASES

(#£92) Ault, supra note 40, at 23 (Vann¥&EE6455)
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OO HE NV A DIEN 2 EHAORK L LTW5B LI AHTH D™,

L2L, TOXIRARy PUAFHOBEIIIH LT, A=A PFYTIC
BOTOHANL V. BIZIE, 77— "—#ESI2X 5 [FIEBiH] Tix, »H—
FREIZOWT, ZLDONEE, ZOFHEPRT VL OLORE,ALHH S S
T R FBLAIEE (blatant avoidance) TR AWEDERTHLEL, 1 OFEH
LTI, BARDHB EOHBIAI RO D BMEANE LTk 3Rt
ENTVbDTHHI L, H2ORHELT, MBEE, Zo0k)adkz
#2700, FEE2EHETL-0DEANOFTIEL 55T L EKMTK
HoTWiaZ L EBFIFTn 5 EY,

T/, —a—Y—=F FOF YIRS, [HVHEAE, WBLEHB
PO ERB720ICAF— A RHE LA, 78z, UHMEEIITAA
193612 & o THBNCHIfE S N2 LThH, Th (B LoEiR%2 55 0hF7:
ZHIWTHLZLE) 2BAIGENINEDOTHS ). Mars5whizdsre,
b L, BHUAF— 20k LoD, B EOFERZICE > TOARELLDT
HIUE, ITAA19361C & o THRANCIRME SN Lo 252 2 L 2 B
BIICHBIEL TV ARG Z2RifET A LIZTELRVWEWVWI Z LI D, FDED
T 5E, MBLEPENHAICSSENE I EICh 5] 8L Twp®,

ZOEHTF—APT) TOREFEERDOTFS> T EHHNT A b ERAT 25
B, TOARY bLAFFOEHEZRL P EPPRRKOMELTH S ),

HFHLLTE, COMERZER DY TIE, AR 2 0 3 T U7zB
FEEQHHIN D E G T H2LENDH L LEZ D, F—ANT Y T OB
THEL LS4 DDHBID S Y —RF 1 T2 KL 3, wThdafk
ELTREZEHWYD 5HY, AT, RULEITRBELEH2IE)
FAELTHRBMAREL LS EIHETH Y, FHEOVIE 3 OHEIMIIET
LHBEETH D, ke LT, FEANISDHLLEALLI LD, FzL
THBLEGE & W2 200 MEE 2D, A ¥ — 2RO ELAE B H D

(##93) Graham Hill, “The incremental expansion of Part IVA”, Taxation in Aus-
tralia 1 Jun 05, at 33

(73:94) Cooper, supra note 5, at 1070

(7395)  HER [l Lo — G aEHe ] MBisE72475243H

(264)



F—ANF YT HERBEOWE 352

REHEDVEEE o TE/DTH L, WAETIE, TDLH)%H30HEMD
MBEAL, THhETRVBELIZSINTE TR,
ZzohdborLTid, FziX, HOHAGREICNZD, TRIOEED
AT AZDS, 1872 D 1000 AR THIR L 72k % AT &4 F£E121, 000
THEFEET L L, 900 (1,000—-100) O A% LELUHERZ SN LIRS
B, BABRECHEZALCEET L L, AOFEIE, X BEOEK 00
(1,000~ 100) DFEEFTRFOGEEEB L 20, CiliE, A2 S BRI, 000
THEA U728kl % A1, 000 CRidE$ 5 2 &2 X D, 900 (1,000—100) 754
SAREAT, TOSHRAOFEHLFILTEb2LE R b,

A ————> Hi

1000
A it B 4
1000 1000

CoNE, ke LT, ANFFHICHREZFET S LOFERWNIEZH S5
A— A OBEIARLEIIRFEASH LG TH Y, 5 3 R OMBLE B
Y7LV i) ZOBEEAMEORERFAZHE L T2 ABH:23
ZOBBIIK L ZVHDHEE 2L, SHIHELWHEETH Y, ([Th2ICHiE
FTERVA, L, TOL) %E S EMOMBIRED, UHEBIRaRE
OBBEICKTHEVZ 5O THIUEL, HABNMICY-5LE2 5,
COEHIEZDLE, FHO L ICARINELY [HABEROEH] THo L
DVIHIT-TH, F—AFT7 ) TOREFERSENT X P E2ITH 124720,
ARy PLAEHOEHERS>TWA I EIZBEMT LI ENTEL, AEY b
L AFFESEbE L, BEIEBOFMY) TEZ DL, A=A T YT THR
HEI2EDL 7 v 7 BTHRELIZLEOFETHY, AFETIE, Zhr BN
WL DI BRI H 5 9 o TAE THEBAEIERAMIE L 7 o 7o f
ERCERITEIZH19H H (RE59%1052964H) b, EETH 847057 »
7 BOBERBE AT 2 LMBIEI L 252 L5, THHIHMAERIC X > Tidst
EEABZAET SIS ET 2723 TH L E VIR 2H 2 TTH &
WILDTH-T] LWVIHITLERDFLLTNEZDOTHY, W5 BARAFE
HYOLWHETH D, Thbbh, EFOWV)E 2HAUOMBN#EDYETH
b0 ZHITHL, AKXy b L AFESHEERIE, RECL2HTFEELD

(265)



351 BRITAEZ FE24B%E 1 - 26065 (2010)

LOEEHMARKEHLHGITHY, HBLLDEZELONL, ZOn, ITAA3G
D235 q BESFIEGEB TR EZFRA L TV 5075, EROEANSHEToFE
WL > THBiSNAEZ EICL Y, ENTHRENRBZ LTS24 ESH L
BMLTAMIR S 2VWE)IXTAMETHLLELL L, ARy L AHEMAE
SHEBEHROFRO L H I, EHTRETRHZ T LEERV0ICH 2 TES
WG L2 BRICEN RN #H T2 08 Idhw e b, LL, 2
DL HIZITAA36D235q DIMEIIKT 5 L WIETE 20 RMETHY,
WMETERWVEEZZLHBRBETIIZNZEERS,

F7, N— MRE, FEESEOEANTOLAMANERD L D1E, FE
iCix, HEDHBABREDEARTOEERERDLZELFHLERY, ITAA
360515 1 HAHEBRSEOHAR T OARERTEL L LTVWABMEBIINT S
Lehb, 2HHE, EHROVETOHBIRNEEEZ SN D,

L2L%HS, F—A MY T7TIE, 20X HBEROBEIZKT 55
LOT7u—FTlE R, BFEWMIDo HW2MBIREHNTH L2 DT T
O—FTRLELEI)EL, 20 LX) LHBREH NI ETDH 200 ET, Bl
XHMOHMTRETRELEDZARY FLAFGOBEHIRONLDOTH b,
F—=Z+FZ) 7T, BREHOWETEZBIET 5720, BT A MRA
ENZLOTHY, HrOMBEHOBEIIK T 20E0%E M) 0%, BIRE:
HANOBIFNIZO%DBEBZENNEH Y, RHINI  wboLEbhz, LaL,
BT A N2 72E, 20 L) ZRROIER I N DR EDORILAME IR
L, FTHELTE, TOHNFMEEEZ 5,

3 HWTALMEEHT A MEDORF

INETH—RA 7 T OREEEEI RS TELHNT A MIOW TR LT
X72H, TITC, AFFTOREERS=2—V—=F Y FORHFITHRON TV S
MEMAL BT 7a—F] CEOCEHTA M EoEVERGET 228 & L
7o, BARIICIE, N —HHIRLMEH L T02 LA THDH, 1 F) A
D20AEDINN— 27 L 4 ~ = —h v & 4 VS ERHR OHRTHRE TS 2
LET D, COFHOMBEIUTOLEBY TH 5,

(7396) Barclays Mercantile Business Finance Ltd. v. Mawson, [2005] 1 A.C. 684

(266)



F—=A T T HERBEDOWE 350

(1) HEROME

X 4L (BMBF#E, Barclays Mercantile Business Finance Limited) &, 7¥—
JVA - IN—=TRTARHMT, 77 AF VR ) —RERELRHTHY,
TANVT v FENTHSH A (BGE, Bord Gains Eireann) &, 7A4)V5  F
TRATAOMWMEE T 2R TH S, XHhid, KRIDEBY, 19934E12H31H,
AMPHELHAL TRy Y IV FDET 7y FRLTANVT Y FON
U—F COMORRITADNIA TI4 %9122 RV FTHAL, BEHIC
V—ANy 7 Lz AtLIE, 2084 754 2t 84 TH 5 B
(BGE (UK)) 2% 7V —RA L7 %8B, ZoxRERESHL, L4754
YOAMIZEI R IA PDOETH Do

XAt At — A BT B ) — AW, 334ERT, U — Ak
Mo 2EMIZ, 2.86BAKRY F¥OTHY, 34EHIE, 6.01AFKY FTLD
BIEHES % T OWML TV EDEHTH o720 XA, ALY — 2K D
fREE%E R, C#: (Barclays Bank) AMEiE#z L7zo C#hik, ZoffiEz3 3%
124720, B L, 91.292H 3R ¥ FOHEBEEZRD, TDk, Atkd
=T LA - TNV—=TOETY ¥ — Y —EHAEDDH: (Deepstream Invest-
ment Ltd) 1291.2925 7K ¥ FOH&E% L7z,

XA, BEARE91.292ETTR Y F&2 CHAM LMY 7245, ZD91.292HT5 K
YR, AMASDALICTHE L7291, 2925 5K ¥ RSN —=2 L A - Z Vv —T &4
TV Y BIifED E+4t (BloM, Barclays Finance Co (Isle of Man) Ltd) % #%
LT, CHICEIEL TV, AtLE, DI T2H&OFEELLT, 8.1
BARY FE/BTWED, XHPLZTH- 2 ERESITERITZITo Tw
TWo TOAF—AF, N—=7 LA - FV—TOEMTH5F+: (BZW, Bar-
clays de Zoete Wedd Ltd) X DERIN/ZHDT, FOFEINLZDDOT
Ho7

Z WA, XHE, 19904FEAYERRYE (Capital Allowances Act) 245% 138
WCHD X, AT T4 v OBERER (capital allowanace) 23i0 S5 28
MEE 20, NEBRATY X, XHoBREREZGEL.

B, BABRMPERE2AL1HZ, [2o5— POZHEEZHHRE LT, (%
FeEUBEPELZOREOHWIM ) 7200 7T » Moo i-on
BARZWEH 7L &, 20, O)ZOLHORRE, W T T v M3 E0FEIC

(267)



349 BRIMAHEE FE24BE 1 - 26065 (2010)

IRBTHI L ol XI2IE, TOEDOLHEIINST, FOFITEERIBD
BN, LHEL TWiz,
5EH] 91. 292

Xt At
Jy—2=
P7Y =
=Zhs
91. 292 H& Bt
91. 292
C it E # Dt
91. 292 91. 292

—_—> AT T UDFN
— > && 0N
(2) FFEROFEM
14, commaercial reality 23%\We LT, YOUsE#EP:E LAY, 2
FHPL9% ) commaercial reality AdHbHE L, YA LEEHLL,
iz L, bR EBEReL, #5544 (per curaim) THPE L7z (=aw
AW, ATA VI, ATV, A—=TW, T —H—W),
(3) HE
EREBEWYGE, 9, 19814ED T A€ A FifE EEHITLE O 2 A LN —

(E97) FEE, UTorB)Thi,
Subject to the provisions of this Part, where—

(a) a person carrying on a trade has incurred capital expnditure on the provi-
sion of machinery or plant wholly and exclusively for the purposes of the
trade, and

(b) in consequence of his incurring that expenditure,the machinery or plant
belongs or has belonged to him,

allowances and chrges shall be made to and on him in accordance with
the following provisions of this section.

(7#98) Barclays Mercantile Business Finance Limited v. Mawson [2002] EWCA
Civ 2853

(#99) W.T. Ramsay Ltd. v. LR.C, [1982] A.C. 300

(268)



F—=A T T HERBEOWTE 348

7+ —AMOBERD I Lo A% LE Th 2 H RN 2 NS X ) f
EEINZTNE RSBV, L L, InbiE, BHICXERRET S X))
BRI 2bDTiER V. ML %o TV B EEOIRRP AR Z ke LTRET
RETHY, BHOHWEEETRETHS.] Lo#sL BrRiEshs
CEDVRDOEND L) ZWGIOBEMEE, £LT, L, TN -HEORGIX
BHEAERGIASELE0% 51, Z0L ) ITHET S L) BRESAZEGIO
BERMEEEET A2 L, RUFTOBETH5.] Loma3H LT OF
F29RV30), [ThoD 200 NAEHT 2L, MHREEE LT, s
BLa b o TVt OLE, $abbeERIXEHEEEELTIWAIRIC
HLEFEYESIL - 54 UBLERTIIEFRFRE LI REEMN TR (commecial re-
ality) ZH§ A HBERLHELICER LTV L ORFREZEEBLZOTH .08
731D &L, [HLWHEOREE, BEOWT] (Thid, HCHET2HY
TO—HOBEROURNMEEEZET LI L2 HEATY ) DHlELDRIE
CHIEZEOFRRICAEBL 020 R 5 700G | OWE % b 5 72
DICHMMRERE 5252 EThotzo] (05532, 7V ¥F—5V8H) &L
7ok, TULAL, A0 I, HEEOBHIEEIZOWTOZ O O JEHI
DEWOHBUNCHE T L BEHER~OEH L 057 2 ¥ A FEIME OF5k % L —
WICE D XS N/FH L CREHB 2 fEr Lz & 35 EEAB LI2DOTH
%o] (V3734) L LT, 19844ED F—v VHiff LRl ge ™02 &5 L T,
[T S OF ML, MBEHOMPRICH2-D, BEHK (commercial pur-
pose) D %\VIG | IZME | OMEREHZE2 BRI RELEORMBEFIEREIL T
Wb, LML, TNEEEZTIL TS, LD LX) RililEEHOMBRIZYz-
THLELR 2O0ER (Thbb, 1B, HIWHRIIBNT, Lok
3 WG AHIEEOEH L TW A bDICEHTAII2Eob ) DL ET
HY, H2BREE, MEORGIRZFNICY 20 E6rERODLIE) 2B
LIl (elide)o] (¥736) & L7

ZL T, ERREBERHPE, 20014E0 7 T A P E—F ¥ FHEA LR 0%

(#3:100) Furniss (Inspector of Taxes) v. Dawson and related appeals, [1984] 1 All
ER 530

(J3101) MacNiven (Inspector of Taxes) v. Westmoreland Investments Ltd. [2003]
1 AC 311

(269)



347 BRIMHEE E24BE 1 - 26065 (2010)

FIALT, [T A ME—=T ¥ FHEAEISEOREEOFLHIHERRECEAE
MTHIEMLETH Y, MBLEGEH K THA SN MR WP ERDE
WEINDD, DLW, HELEOHWICEEES W E L TRbI 2 022 e
BHNCHIEEDSER L TWD I L2 RETIUESH LI EERL TS,
(%8938, Tv¥—FvERF) LL, (KL, YA ME—F Y FHM4LE
B, BRWMERIZB VT, SlEEssBIZEIM 2R L Tw b 2285 50
(close analysis) S ETHE I EZRLTWS, ZEEREZHTHMNIZ, &4
MR Rz B Y, H¥E (trade) DHMDDITflibN /WL T T ~ b
DIAME I % RIS D HPERRT 5 L v 9 il ORI & MBI BT 2 HED
bOEFRMT B LICHD, ZOHMIZ—HT A LIS, 2451 HIE, HEE
PHEOFFEORMNDO D DOEWSL 7T v b OMIEITB I 2 EARZH (capital
expenditure) ZH o ERFERLTVWDIDTH L, HEN T 74 F VA -
V—ATHIEHEICE, ZNIBERZHPEOHEEDBMA (in the course of
the trade) IZBWTY =A% THHMTHML 7SV P ERBELAZ LICX
DR 72bDTHEIEFBRLTVS, TD L) RFfFIcBWT, 75 b
DD WAEEN % 21 2 DA E L LTORETH ) ZhiicfioHED
MBI T BB EZITLERE D LD TH b, (25539 &L, T/, [H
LIEENRT LY IVETHIEEZRATYTY, HEZFANFEEE ) — ANy
I DO DOPEIDOFOTEENIZHHSTHY, BEREOKESIEEOILIA
WORMEPIARRELRFEITIZED 7268 ONHREL -7 LTH, ZhIIEFE
WIZBRY v BEDOVRICT2E, ZORGIIREL AL TH S, D Xit
WA TTA COREHEIUE L2 L 3F0hiL, HoH0viE, EABLAE
HT 28R LW ERITBWT, Xt LEZoFHEOBEICBI) 505 % 4
AMTEDOTHE I L FVIELE V. ZOREDIZ, IIHHTRY FELHhoT
WBDTHbo 73— 7 BHERRHZEBRDVEI T 5 I OMEERMEE, X
B, FOEFEOMWFEOBREIZBNT, L T34 VBADZOD CHITISD
fEANZERIERIL, £/, CHRITV-FLTEROILIVE XFIHET 2
HWE2 AT 28T o720 LA L, INHRBVWIRT RV ETHo7,
INSOHGNIE, TRLTWEIP0T VD, EREREZT L2008 E
AT ERZEE LTRELZLDOTIE R V] (8542) LT, YO EEZEH
L7

(270)



F—A T T HERBEOWE 346

(3) #aEs

¥ UN—UEHIRIE, BNWADN—2 LA - <x—h ¥ 7 4 VB R o
HEICHEH SN &, BEVHAINEH SN LT REEIHRD TRV & 5 ®2,
FUN—feHIRIE, TOMBE LTUTOLEBY RS, T3, AffT, 2
F—ADHHI LWL THY, ABLOFEET bbb EREHIERSL v
F— (Xth) CBEINZLbFEALE)THE, 8 OORAEDWHIL, #Eo
TR EHL s 2200HMAITBAE EEORETHEINLZDr — 2% XHIY
%o Ly ¥— (At BEBEMHEROEXTOALMELEAL DS ORBTH M
AF =P L0 DZEEREIHE TV, T, SETEH» S 2T -
7l AR AT T CLFRD ) — AR O LRV ORFEE L TREICR SN TN
PO THb, H218, Ly¥— (Xfh) @by d— (At wh i s EE&R
it LT,

Ly v— (At oBIEIC 2L, Whk ¥ EORIZED YHEG 2 54
LTWhWV, FEROKAD B, Ly ¥ —I3F, BZEENDIILELEZT
HFFAEE LT TN TERL BoTVRAEDTHEND, WL o TWwh,
Ly¥— (X4 ofisicrok, Lyd—id, BErFHEIRTVWARVDT
HEPOEMEORY Y a VIFELFUTH LA, BRERAEREZTLI L
BTELLICHR oD TH D, BRI, MUYFEESL Y ¥ —hD
Ly —ICBRBEHLERZBIESEL Z LX) B oM E 2 Tw b,
MBWBNE, 7272MHB L OMERD D - 720K SN0 TH b, TNHD
BH2S, BENRAPN=7 LA - =8 V7 4 VEISE S LA RetEds
BOTEWET B,

WM, N=2 LA - x—h v A VEHSERHROERICAy KL AH
HoOFEMERH L-HNT A 2@ T5L, BEVHMAPEHING LT 5T
BEAECTH S ZOHE, &R LTAZEE, XHICHEANDED D
PEPDVEEE b, 2O, X, 774 F VR ) =A% HLARMTH
D, BETAHDIEFHELNWTHAH, LL, AMIEFFLTCERLINATT
AV EFEFHIAMTRAL T2 OPRBFEAGHLIH I TH D, ZDOLH %
W5l & L7z07hs, XHAWEREROBHEZ 22 EPEELEHNE VI 5D

GE12) IR [HlEs: Lo E7R8z] fBiffse724%5 2528

(271)



345 BRIMHEE E24BE 1 - 26065 (2010)

THhL, BENMAIEH SN LRSI,

WL, #FFRe=a—Y—F Y FOERATAMILSE, Fon—i
YoigiE, BAREERD2AG 1HEHOBEIIKT S L3V AT, BREHERE GR
FTHIELETEZVETEHY, Zhd, #FFDAFF - b T A PEMRS

FH) P00 2 W L 72 BB Tk X7z & B Y W9 G F FIZBWT h ik’
HY, [HEH (abuse) ] 2E»ZHWIT 2104720, BFEELAEZLEZET L0
BRI HoTwb, LaL, #F% - b5 2 MR X5 1285
FEHEBZLZBLEVEDVIIZTOE, FUN—HHZOVW) EBY, BAEH
PEBREBATHI LR TERNIE LRSS,

COIHNCHMTAMEEMRT A M, V=2 - Ny ZRFID L) HET
EOAHFIIENDLEEZOND,

o

Uk, A=A F7) 7O—EEBEITONT, FEORESFEEHEHO) X
ER=ZZLTC, MEO—BEABREDEHRPLHEMEZMF L&, =2
FoU T O—RERBEDERITREL, L RHBOBAERLEDH ), £ O/
BT L7z 72, A= X b IV 7 OEELEEO LRIz owTE, [
EOMBIEFEH BT 2 A0 7 < B B O % HF 2 DI h FH
Wolzo AROPFELBLT, HEOHB ZHIETH2HL S EHWEL2RET
H5bo

L2Lads, A=A MF) 7L, TAPEEOWEI b4, FFWITHEELE
RIZHDETH S, L7225 T, T—A TV T7O—BERHEZ, TIENIZ
Lo TDA YT r—vardb KThb, T2, FhURICHREEEZ B L
7el&, FA—ANT)TOMEEBEL, FEHOVBEICOEEELLEZ TV
ZEhD, TORBIKREV, TOLI)LEKRTD, F—A M7 TO—KEK

(3103)  HEER [H5E Lo — G 7B HE | MBITZE724 75250 H

(73:104) Canada Trustco Mortgage Co. v. R., [2005] SCC 54

G105 HAS - BB G221 2 528 H LT

(G1106) HEMCEHET 201k, BETHERZ P—<lL 500D TH 5,

(272)



F—ANF YT HERBEOWE 344

RBEEMET Z2 2 LIIEETHY, SHOMAZHITLLENDH L LER o

(%]

AR BiRH, 720 A5, 20104 3 A 30 HIZWEE AL (Internal Reve-
nue Code) 77015 (o) HHIZ [FEFFEHEAIOBFIAL & TBE (condification
of economic sunsatance doctrine and penalties) ] & DFEHEOT, ThFETT
A J OHIFIRFH BRI RE TR O N CE A2 B LT 2 e 2 ik L7z 2
EHHPIL 72 SOBMRER, TT015:L V) ERBEOTITHES N TEY, R
7oL C—MERHED B VITUEGRBE L WA 0MHEE b, —BRER
ELEZDLE, RO NEULDIC] THELA-BEEBECOFEME LT,
URBRMOBEEAILEIIDEINLTEREND 525, FEVEINZIEH,
DT, COBREOURKEZEET S ZEHPEETHLDT, TOBEICOWTI,
SHROMATHRATHZ & & Lz,

(273)



343 BRIMHEE FE24BE 1 - 26065 (2010)

Appendix

PART IVA-SCHEMES TO REDUCE INCOME TAX
177A Interpretation

(1) In this Part, unless the contrary intention appears:

“capital loss” has the meaning given by subsection 995-1 (1) of the

Income Tax Assessment Act 1997.

“foreign tax credit” means a credit within the meaning of Division 19

of Part IIL
“scheme” means:

(a) any agreement, arrangement, understanding, promise or undertak-
ing, whether express or implied and whether or not enforceable, or in-
tended to be enforceable, by legal proceedings; and

(b) any scheme, plan, proposal, action, course of action or course of
conduct.

“taxpayer” includes a taxpayer in the capacity of a trustee.

(2) The definition of taxpayer in subsection (1) shall not be taken to af-
fect in any way the interpretation of that expression where it is used in
this Act other than this Part.

(3) The reference in the definition of scheme in subsection (1) to a
scheme, plan, proposal, action, course of action or course of conduct shall
be read as including a reference to a unilateral scheme, plan, proposal,
action, course of action or course of conduct, as the case may be.

(4) A reference in this Part to the carrying out of a scheme by a person
shall be read as including a reference to the carrying out of a scheme by
a person together with another person or other persons.

(5) A reference in this Part to a scheme or a part of a scheme being en-
tered into or carried out by a person for a particular purpose shall be
read as including a reference to the scheme or the part of the scheme
being entered into or carried out by the person for 2 or more purposes

of which that particular purpose is the dominant purpose.
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177B Operation of Part
AW
177C Tax benefits
(1) Subject to this section, a reference in this Part to the obtaining by a

taxpayer of a tax benefit in connection with a scheme shall be read as a

reference to:

(a) an amount not being included in the assessable income of the tax-
payer of a year of income where that amount would have been in-
cluded, or might reasonably be expected to have been included, in the
assessable income of the taxpayer of that year of income if the
scheme had not been entered into or carried out; or

(b) a deduction being allowable to the taxpayer in relation to a year of
income where the whole or a part of that deduction would not have
been allowable, or might reasonably be expected not to have been al-
lowable, to the taxpayer in relation to that year of income if the
scheme had not been entered into or carried out; or

(ba) a capital loss being incurred by the taxpayer during a year of in-
come where the whole or a part of that capital loss would not have
been, or might reasonably be expected not to have been, incurred by
the taxpayer during the year of income if the scheme had not been
entered into or carried out; or

(bb) a foreign tax credit being allowable to the taxpayer where the
whole or a part of that foreign tax credit would not have been allow-
able, or might reasonably be expected not to have been allowable, to
the taxpayer if the scheme had not been entered into or carried out;

and, for the purposes of this Part, the amount of the tax benefit shall be

taken to be:

(c) in a case to which paragraph (a) applies—the amount referred to in
that paragraph; and

(d) in a case to which paragraph (b) applies—the amount of the whole

of the deduction or of the part of the deduction, as the case may be,
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referred to in that paragraph; and

(e) in a case to which paragraph (ba) applies—the amount of the whole
of the capital loss or of the part of the capital loss, as the case may be,
referred to in that paragraph; and

(f) in a case where paragraph (bb) applies—the amount of the whole of
the foreign tax credit or of the part of the foreign tax credit, as the
case may be, referred to in that paragraph.

(2) A reference in this Part to the obtaining by a taxpayer of a tax bene-
fit in connection with a scheme shall be read as not including a refer-
ence to:

(a) the assessable income of the taxpayer of a year of income not in-
cluding an amount that would have been included, or might reason-
ably be expected to have been included, in the assessable income of
the taxpayer of that year of income if the scheme had not been en-
tered into or carried out where:

(i) the non-inclusion of the amount in the assessable income of the
taxpayer is attributable to the making of an agreement, choice, dec-
laration, agreement, election, selection or choice, the giving of a no-
tice or the exercise of an option (expressly provided for by this Act
other than section 160ZP or 1602Z0 or the Income Tax Assessment
Act 1997) by any person, except one under Subdivision 126-B, 170
B or 960D of the Income Tax Assessment Act 1997; and

(ii) the scheme was not entered into or carried out by any person
for the purpose of creating any circumstance or state of affairs the
existence of which is necessary to enable the declaration, agreement,
election, selection, choice, notice or option to be made, given or exer-
cised, as the case may be; or

(b) a deduction being allowable to the taxpayer in relation to a year of
income the whole or a part of which would not have been, or might
reasonably be expected not to have been, allowable to the taxpayer in

relation to that year of income if the scheme had not been entered
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into or carried out where:

(i) the allowance of the deduction to the taxpayer is attributable to
the making of a declaration, agreement, election, selection or choice,
the giving of a notice or the exercise of an option by any person, be-
ing a declaration, agreement, election, selection, choice, notice or op-
tion expressly provided for by this Act or the Income Tax Assess-
ment Act 1997, except one under Subdivision 960-D of the Income
Tax Assessment Act 1997; and

(ii) the scheme was not entered into or carried out by any person
for the purpose of creating any circumstance or state of affairs the
existence of which is necessary to enable the declaration, agreement,
election, selection, choice, notice or option to be made, given or exer-
cised, as the case may be; or

(c) a capital loss being incurred by the taxpayer during a year of in-
come the whole or part of which would not have been, or might rea-
sonably be expected not to have been, incurred by the taxpayer dur-
ing the year of income if the scheme had not been entered into or car-
ried out where:

(i) the incurring of the capital loss by the taxpayer is attributable to
the making of a declaration, agreement, choice, election or selection,
the giving of a notice or the exercise of an option (expressly pro-
vided for by this Act or the Income Tax Assessment Act 1997) by
any person, except one under Subdivision 126-B, 170-B or 960-D of
the Income Tax Assessment Act 1997; and

(ii) the scheme was not entered into or carried out by any person
for the purpose of creating any circumstance or state of affairs the
existence of which is necessary to enable the declaration, agreement,
election, selection, notice or option to be made, given or exercised,
as the case may be; or

(d) a foreign tax credit being allowable to the taxpayer the whole or a

part of which would not have been, or might reasonably be expected
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not to have been, allowable to the taxpayer if the scheme had not

been entered into or carried out, where:

(i) the allowance of the foreign tax credit to the taxpayer is attribut-
able to the making of a declaration, agreement, election, selection or
choice, the giving of a notice or the exercise of an option by any
person, being a declaration, agreement, election, selection, choice, no-
tice or option expressly provided for by this Act; and

(ii) the scheme was not entered into or carried out by any person
for the purpose of creating any circumstance or state of affairs the
existence of which is necessary to enable the declaration, agreement,
election, selection, choice, notice or option to be made, given or exer-
cised, as the case may be.

(2A) A reference in this Part to the obtaining by a taxpayer of a tax
benefit in connection with a scheme is to be read as not including a ref-
erence to:

(a) the assessable income of the taxpayer of a year of income not in-
cluding an amount that would have been included, or might reason-
ably be expected to have been included, in the assessable income of
the taxpayer of that year of income if the scheme had not been en-
tered into or carried out where:

(i) the non-inclusion of the amount in the assessable income of the
taxpayer is attributable to the making of a choice under Subdivision
126-B of the Income Tax Assessment Act 1997 or an agreement
under Subdivision 170-B of that Act; and

(i) the scheme consisted solely of the making of the agreement or
election; or

(b) a capital loss being incurred by the taxpayer during a year of in-
come the whole or part of which would not have been, or might rea-
sonably be expected not to have been, incurred by the taxpayer dur-
ing the year of income if the scheme had not been entered into or car-

ried out where:
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(i) the incurring of the capital loss by the taxpayer is attributable to
the making of a choice under Subdivision 126-B of the Income Tax
Assessment Act 1997 or an agreement under Subdivision 170-B of
that Act; and

(i) the scheme consisted solely of the making of the agreement or
election.

(3) For the purposes of subparagraph (2) (a) (i), (b) (), (c) (i) or (d) (i)

or (2A) (a) @) or (b) ():

(a) the non-inclusion of an amount in the assessable income of a tax-
payer; or

(b) the allowance of a deduction to a taxpayer; or

(c) the incurring of a capital loss by a taxpayer; or is taken to be at-
tributable to the making of a declaration, election, agreement or selec-
tion, the giving of a notice or the exercise of an option where, if the
declaration, election, agreement, selection, notice or option had not
been made, given or exercised, as the case may be:

(ca) the allowance of a foreign tax credit to a taxpayer;

(d) the amount would have been included in that assessable income; or

(e) the deduction would not have been allowable; or

(f) the capital loss would not have been incurred; or

(g) the foreign tax credit would not have been allowable.

(4) To avoid doubt, paragraph (1) (a) applies to a scheme if:

(a) an amount of income is not included in the assessable income of
the taxpayer of a year of income; and

(b) an amount would have been included, or might reasonably be ex-
pected to have been included, in the assessable income if the scheme
had not been entered into or carried out; and

(c) instead, the taxpayer or any other taxpayer makes a discount capi-
tal gain (within the meaning of the Income Tax Assessment Act

1997) for that or any other year of income.

(5) Subsection (4) does not limit the generality of any other provision of
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this Part.

177CA Withholding tax avoidance

B0
177D Schemes to which Part applies

This Part applies to any scheme that has been or is entered into after 27
May 1981, and to any scheme that has been or is carried out or commenced
to be carried out after that date (other than a scheme that was entered into
on or before that date), whether the scheme has been or is entered into or
carried out in Australia or outside Australia or partly in Australia and partly
outside Australia, where:

(a) a taxpayer (in this section referred to as the relevant taxpayer)
has obtained, or would but for section 177F obtain, a tax benefit in con-
nection with the scheme; and

(b) having regard to:

(i) the manner in which the scheme was entered into or carried out;

(ii) the form and substance of the scheme;

(iii) the time at which the scheme was entered into and the length of
the period during which the scheme was carried out;

(iv) the result in relation to the operation of this Act that, but for this
Part, would be achieved by the scheme;

(v) any change in the financial position of the relevant taxpayer that
has resulted, will result, or may reasonably be expected to result, from
the scheme;

(vi) any change in the financial position of any person who has, or has
had, any connection (whether of a business, family or other nature)
with the relevant taxpayer, being a change that has resulted, will re-
sult or may reasonably be expected to result, from the scheme;

(vii) any other consequence for the relevant taxpayer, or for any per-
son referred to in subparagraph (vi), of the scheme having been en-
tered into or carried out; and

(viii) the nature of any connection (whether of a business, family or
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other nature) between the relevant taxpayer and any person referred
to in subparagraph (vi);
it would be concluded that the person, or one of the persons, who
entered into or carried out the scheme or any part of the scheme did
so for the purpose of enabling the relevant taxpayer to obtain a tax
benefit in connection with the scheme or of enabling the relevant tax-
payer and another taxpayer or other taxpayers each to obtain a tax
benefit in connection with the scheme (whether or not that person
who entered into or carried out the scheme or any part of the scheme
is the relevant taxpayer or is the other taxpayer or one of the other
taxpayers).
177E Stripping of company profits
AW
177EA Creation of franking debit or cancellation of franking credits
AW
177EB Cancellation of franking credits—consolidated groups
AW
177F Cancellation of tax benefits etc.
AW
177G Amendment of assessments
AW
177H Amendment of foreign tax credit determinations

s
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