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(%) I wish to thank my law clerks, Patrick Nemeroff and Nicole Ries, for their valuable assistance in the preparation
of this lecture.

(=) It also includes the Court of International Trade, which is comprised of nine Article III judges and has subject
matter jurisdiction to decide civil actions against the United States arising out of any law pertaining to international
trade. See United States Court of International Trade, About the Court, http://www.cit.uscourts.gov/informational/
about.htm. Congress has created other courts through its legislative powers that deal in specialized areas of laws. Ex-
amples include the Court of Federal Claims, the Court of Appeals for Armed Forces, and the Tax Court. See Charles
H. Sheldon and Linda S. Maule, Choosing Justice: The Recruitment of State and Federal Judges 148 (1997). These
“Article I courts” have limited authority, see Northern Pipeline Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982), but
serve an important role in the federal government.

(=) In limited circumstances, the Supreme Court has original jurisdiction, for example when adjudicating water rights
between states. See, e.g., Nebraska v. Wyoming, 352 U.S. 589 (1945).

(=) US. Courts, United States District Courts, http://www.uscourts.gov/districtcourts.html.

(=) The Supreme Court cannot review state court decisions under state law. Determining whether a state court opin-

ion turns on federal or state law is sometimes difficult. See, e.g., Michigan v. Long, 463 U.S. 1032 (1983).
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() Federal Judicial Center, History of the Federal Judiciary, http://wwwfjc.gov/history/home.nsf. The number of
Article III judgeships is subject to congressional control, as is the jurisdiction of the lower courts. See U.S. Const, art.
II1, sec. 1. For example, in July 2003, 15 new district court judgeships were created by Congress. See 21st Century
Department of Justice Appropriations Authorization Act, Pub. L. 107-273, 116 Stat. 1758 (Nov. 2, 2002). Federal
judges have lifetime appointments, however, and can be removed only through impeachment. This has the practical
effect of limiting Congress’s ability to shrink the judiciary.

(©) See US. Courts, Current Judicial Vacancies, http://www.uscourts.gov/judicialvac.cfm?target=/vacancies/
reports/jdarvacl_current_circuithtml&newtitle=Current%20Judicial%20Vacancies (viewed on February 12, 2010).

(~) Id.

() See 18 USC. § 3231 (2006).

(=) See 28 USC. § 1338 (a) (2006).

(2) See 15USC. § 78aa (2006).

(Z)  See eg. Keith R. Fisher, Education for Judicial Aspirants, 43 Akron L. Rev. 163, 162 n.1 (2010)

()  See e.g. Henry M. Hart, Jr., The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in
Dialectic, 66 Harv. L. Rev. 1362, 1401 (1953) (“In the scheme of the Constitution, [state courts] are the primary
guarantors of constitutional rights, and in many cases they may be the ultimate ones.”).

() See Judicial Council of California, Fact Sheet: California Judicial Branch (March 2009), available at http://www.
courtinfo.ca.gov/reference/documents/factsheets/Calif_Judicial_Branch.pdf.

() M.

(X3) See Sheldon Gordon, Picking Federal Judges: Lower Court Selection from Roosevelt Through Reagan 348-49
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(1997).

(2) “[T] he common law was and is a system in which judges, whether following or distinguishing precedent, play a
vital role in creating and expounding principles of law; in its prime, the decided case was one of the basic building
blocks of law.” Lawrence M. Friedman, A History of American Law 17 (1973).

“In a common-law system, judges make at least some of the law, even if their theory denies this fact.” Id. at 109.

(%) Charles H. Sheldon and Linda S. Maule, Choosing Justice: The Recruitment of State and Federal Judges 148, 199—
200 (1997) (describing nomination process for district court judges); id. at 184-87 (describing process for courts of
appeals judges). The process has become more centralized in the White House over time, as Presidents have sought
to achieve a more merit-based selection system. See E. Stewart Moritz, “Statistical Judo”: The Rhetoric of Senate
Inaction in the Judicial Appointment Process, 22 J.L. & Pol. 341, 349 (2006).

(X¥)  See Moritz, supra note 17, at 352-58.

(&) See generally Nancy Scherer, Scoring Points: Politicians, Activists, and the Lower Federal Court Appointment
Process 1-8 (2007).

(&) See Denis Steven Rutkus and Maureen Bearden, Nominations to Article III Lower Courts by President George
W. Bush During the 110th Congress, Congressional Research Service Table 7 (Oct. 20 2008), available at http://
www.fas.org/sgp/crs/misc/RL33953.pdf.

(J) .
(&) 1.
(R .

(J) Id. Figure 1.



7 A A EEROMK & B EOMae 278

TANTAA-TLyF v —FHE

(8) See US. Const. art. III, sec. 1; US. Const. art II, sec. 4.

(&) See generally T.J. Halstead, An Overview of the Impeachment Process, Congressional Research Service (Apr. 20,
2005), available at http://www.senate.gov/reference/resources/pdf/98 806.pdf.

(&) Federal Judicial History, Impeachments of Federal Judges, http://wwwfjc.gov/history/home.nsf/page/topics_ji_
bdy?OpenDocument.

(%) M.

(&) Twenty-one states use elections for all judicial positions, and thirty nine states use elections for at least some of
their judges. See Richard Briffault, Judicial Campaign Codes After Republican Party of Minnesota v. White, 153 U.
Pa . L. Rev. 181, 181 (2004); Steven P. Croley, The Majoritarian Difficulty: Elective Judiciaries and the Rule of Law,
62 U. Chi. L. Rev. 689, 72526 (1995). Judicial elections in most states are nonpartisan, but seven states hold partisan
elections for some positions. American Judicature Society, Judicial Selection in the States, http://www.
judicialselection.us; Sheldon & Maule, supra note 1, at 43. A handful of states select judges through gubernatorial or
legislative appointment. Judicial Selection White Papers: The Case for Judicial Appointments, 33 U. Tol. L. Rev. 353,
356-59 (2002). In California, Maine, and New Jersey, the governor appoints judges. In Virginia and South Carolina,
the legislature appoints judges (in South Carolina, the legislature does so with the aid of a 10-member judicial merit
selection commission that screens candidates and reports to legislators). Larry C. Berkson, Judicial selection in the
United States: a special report (American Judicature Society 2004), available at http://www.ajs.org/selection/docs/
Berkson%205—09.pdf. In sixteen states, governors directly fill appellate court vacancies, while many others use a
“merit selection” process through which governors appoint from slates provided by nominating commissions. Harry

0. Lawson, Methods of Judicial Selection, 75 Mich. B.J. 20 (1996). Many states use a hybrid system. For example, in
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California, while judges of the Supreme Court and court of appeal are appointed by the Governor, trial court judges
are elected in a nonpartisan election. American Judicature Society, Judicial Selection in the States, http.//www.
judicialselection.us. Appellate judges in California are appointed for twelve—year terms, but must stand for retention
in the next gubernatorial election after their appointment. Id.

(&) Croley, supra note 29, at 716.

(%) Michael R. Dimino, Pay No Attention to That Man Behind the Robe: Judicial Elections, the First Amendment and
Judges as Politicians, 21 Yale L. & Pol, y Rev. 301, 310-14 (2003).

(8) Alexis de Tocqueville, Democracy in America 269 (Doubleday 1969), quoted in Croley, supra note 29, at 695.

(83) See Sandra Day O, Connor, The Essentials and Expendables of the Missouri Plan, 74 Mo. L. Rev. 479, 485-86
(2009).

(3) See John H. Culver, The Transformation of the California Supreme Court, 61 Alb. L. Rev. 1461 (1998); Paul D.
Carrington, Judicial Independence and Democratic Accountability in Highest State Courts, 61 L. & Contemp. Probs.
79, 83 (1998); Lindsey, Robert, Deukmejian and Cranston Win As 3 Judges Are Ousted, N.Y. Times, Nov. 6, 1986.

(83)  Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252, 2256-59 (June 8, 2009).

(8) Id. at 2263-65 (“We conclude that there is a serious risk of actual bias—based on objective and reasonable per-
ceptions—when a person with a personal stake in a particular case had a significant and disproportionate influence in
placing the judge on the case by raising funds or directing the judge'’s election campaign when the case was pending
or imminent.”).

(%) See Morgan D. Dowd, Justice Joseph Story and the Politics of Appointment, 9 Am. J. Legal Hist. 265 (1965).

(%8) Id. at 270-75.
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() Id. at 275-76.
(2) .
() Edward A. Purcell, Jr., Brandeis and the Progressive Constitution 116-117 (Yale Univ. Press 2000).
(&) .
Q) Id.
() Griffin, Politics and the Supreme Court: The Case of the Bork Nomination, 5 J.L. & Pol. 551, 557 (1989).
() TFederal Judicial Center, Biographical Directory of Federal Judges, William J. Brennan, http//wwwdifjc.gov/
history/home.nsf.
(%) .
(%) Stephen J. Wermiel, The Nomination of Justice Brennan: Eisenhower's Mistake? A Look at the Historical Record,

11 Const. Comment. 515, 528 (1995).

%)

Id. at 534-35 (explaining that “it is probable, if not certain, that Eisenhower never spoke these precise words,”

but that “there are at least three independent sources who say they heard Eisenhower express thoughts similar to

the famous, never uttered quotation”); Hunter R. Clark, Justice Brennan: The Great Conciliator 79-80 (Birch Lane
Press, 1995).



