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(=) Sho Sato Professor of Law and Chair of the Energy and Resources Group at the University of California, Berkeley.
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(=) See Daniel A. Farber, Justice Stevens, Habeas Jurisdiction, and the War on Terror, 43 U.C. Davis L. Rev. 945
(2010). For a sample of discussions of civil liberties and counter-terrorism measures, see Richard A. Posner, Not a
Suicide Pact: The Constitution in a Time of National Emergency (2006); David Cole and Jack X. Dempsey, Terrorism
and the Constitution: Sacrificing Civil Liberties in the Name of National Security (2006); Martha Crenshaw, The Con-
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sequences of Counterterrorism (2010); Andrew Peterson, Addressing Tomorrow's Terrorists, 2 ]. National Security
Law & Policy 297 (2008).

(e») For a historical overview of the development of freedom of speech during crisis periods, see Geoffrey R. Stone,
Perilous Times: Free Speech in Wartime: From the Sedition Act of 1798 to the War on Terrorism (2004). For
broader discussion of the evolution of civil liberties in U.S. history, see Daniel Farber (editor), Security v. Liberty:
Conflicts Between Civil Liberties and National Security in American History (2008).

(=) Shaffer v. United States, 255 Fed. 836, 887 (9th Cir. 1919). The statute is discussed in Zachariah Chaffee, Free
Speech in the United States 36-108 (1941).

() Id. at 887.

() 249 US. 47 (1919).

(e~) Id. at5l.
(o0) Id. at 52.
(o) Id.

(2) 250 US. 616 (1919).

(Z) Id at 621.

(2) Id at 628.

() Id. at 630.

(Z) 1Id. A more detailed discussion of the case can be found in Richard Polenberg, Fighting Faiths: The Abrams Case,
the Supreme Court, and Free Speech (1987). The early evolution of First Amendment thought is traced in David
Rabban, The Emergence of First Amendment Theory, 50 U. Chi. L. Rev. 1205 (1983).
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(2) 274 US. 357 (1927). For discussion of Whitney, see Vincent Blasi, The First Amendment and the Ideal of Civic
Courage: The Brandeis Opinion in Whitney v. California, 29 Wm. & Mary L. Rev. 653 (1988).

(£2) Gitlow v. People of New York, 268 U.S. 652 (1925).

(=) Id. at 669. The statute is discussed in Hans Linde, “Clear and Present Danger” Reexamined: Dissonance in the
Brandenburg Concerto, 22 Stan. L. Rev. 1163, 1176 (1970).

(%) 337 US. 1 (1949).

(&) 1Id atb.
(&) Id at4
([ 1Id

() For an analysis of government repression during this period, see Ellen Schrecker, “Mere Shadows” : The Early
Cold War, in Farber, supra note 3, at 67.

(&) 341 US. 494 (1951). For background on Dennis, see William M. Wiecek, The Legal Foundations of Domestic Anti-
communism: The Background of Dennis v. United States, 2001 Sup. Ct. Rev. 375 (2002); Martin Shapiro, Freedom of
Speech: The Supreme Court and Judicial Review 63-64 (1966). For a defense of the court’s approach, see Richard
Posner, Free Speech in an Economic Perspective, 20 Suffolk UL. Rev. 1 (1986).

(J) 395 US. 444 (1969). For discussion of Brandenburg, see S. Elizabeth Willborn Malloy and Ronald J. Krotoszynski,
Jr., Recalibrating the Cost of Harm Advocacy: Getting Beyond Brandenburg 41 Wm. & Mary L. Rev. 1159 (2000);
Hans Linde, “Clear and Present Danger” Reexamined: Dissonance in the Brandenburg Concerto, 22 Stan. L. Rev.
1163 (1970); Lynn Adelman and Jon Deitrich, Extremist Speech and the Internet: The Continuing Importance of
Brandenburg, 4 Harv. L. & Pol'y Rev. 361 (2010).
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(]) Id. at 447.

(8) 414 US. 105 (1973).

(8) Id. at 107.

(%) Id. at 108.

(R) 458 U.S. 886 (1982).

(8) Id at 902.

(%) 367 U.S. 290 (1961).

(8) Id. at 297-298.

(8) Terrorism Act, 2006, c. 11, §1 (Eng)

(3) See S. Chehani Ekaratne, Redundant Restriction: The UK.'s Offense of Glorifying Terrorism, 23 Harv. Hum. Rts. J.
205, 218 (2010).

(83) Because there were no published judicial opinions in the case, except where otherwise noted, the facts are taken
from Thomas Healy, Brandenburg in a Time of Terror, 84 Notre Dame L. Rev. 655, 674-678 (2009). Al-Timimi's con-
viction was remanded for further proceedings to determine whether the government had made improper use of elec-
tronic eavesdropping. See United States v. Al-Timimi, 2096 U.S. App. LEXIS 32554 (2006).

(8) Healy, supra note 35, at 678-680; Elisa Kantor, New threats, Old Problems: Adhering to Brandenburg's Imminence
Requirement in Terrorism Prosecutions, 76 Geo.Wash. L. Rev. 752 (2008).

(&) Healy, supra note 35; Kantor, supra note 36.

(8) See Chris Demaske, Modern Power and Free Speech: Contemporary Culture and Issue of Equality 176-180 (2008)

(arguing that Brandenburg test should take context into account rather than having a rigid definition of immi-

(111H)
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nence). The federal sedition statute was upheld against First Amendment challenge in United States v. Rahman, 189
F.3d 88 (2d Cir. 1999), on the theory that the statute “prohibits ‘speech’ only when it constitutes an agreement to
use force against the United States.” Id. at 114.

(&) The Supreme Court has consistently recognized freedom of association as a constitutional right. See NAACP v.
Alabama ex rel. Patterson, 357 U.S. 449 (1958); NAACP v. Button, 371 U.S. 415 (1963).

(S) For analysis of the statute, see Andrew Peterson, Addressing Tomorrow's Terrorists, 2 J. Nat'l Sec. L. & Pol'y 297
(2008).

(Z) Julie B. Shapiro, The Politicization of the Designation of Foreign Terrorist Organizations: The Effect of the Sepa-
ration of Powers, 6 Cardozo Public L., Pol'y & Ethics J. 547 (2008).

(¥) Id. at 548.

(¥) Id. at 550.

() 1Id. at 551. Individuals may not challenge the designation of the organization in criminal proceedings. See United
States v. Chandha, 514 F.3d 365, 371 (4% Cir. 2008).

(2) Shapiro, supra note 41, at 561.

(L) See, e.g., People’s Mojahedin Org. of Iron v. Dep’t of State, 182 F.3d 17 (D.C. Cir. 1999), cert. denied, 529 U.S. 1104
(2000).

(%) Id. at 569-572.

(¥) 18 USC. §2339A (b) (1).

(2) 18 USC. §2339A (b) (2).

(B) 18 U.SC.2339A(b) (3).



BBk #2551 (2011)

222

367 U.S. 203 (1961).
367 U.S. 290 (1961).
Id. at 297-98

458 U.S. 886 (1982).
Id. at 931.

130 S. Ct. 2705 (2010).
Id at 2714.

Id at 2716.

Id. at 2724.

Id at 2724.

Id at 2725.

Id at 2725-27.

Id. at 2727.

Id.

Id. at 2728.

Id.

Id. at 2730.

Id. at 2731.

Id. at 2735.

Id.
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(2) 1Id. at 2736-37.

(X) Id at 2736.

(¥) Id at 2730.

() Id

() Id

() Id

(&)  Build that Mosque: The Campaign Against the Proposed Cordoba Centre in New York is Unjust and Dangerous,
The Economist (Aug. 5, 2010), available at http://www.economist.com/node/16743239/print

(¥) 508 U.S. 520 (1993).

() Id. at 531-532.



