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i HEHREH

WERTHFRE LCETHET LN 0, FBlisc B 5 RERRICH
T BRATEDOEEI LR % #%1) % LangevoortlZ X A Vi THh 5%

C ORI ET BT B AERRDO T — AT B W THRERICEHEHE
WET 52 L IFMBRWICERTH Y, FREFEERASICHR- T L35,
O, FESHEFBRIRD 7 — 22 BT BIHBER OB ST F D
FERICHIELTBY, [ YA F—WEID XS RENI-SHEEESEVRY,
FEIBEEORIEO 72D I G [FHOMFEEZHE ST 2 iE L e
IR LMET L. CORBELT, BB ENREIBE S (HADHE

1 John C. Coffee, Jr., Reforming the Securities Class Action: An Essay on Deter-
rence and Its Implementation, 106 Colum. L. Rev. 1534, 1582-84 (2006).

2 Id. at 1566.

3 Donald C. Langevoort, Capping Damages for Open—Market Securities Fraud, 38

Ariz. L. Rev. 639 (1996).

4 Id. at 646.

5 See Frank Easterbrook & Daniel Fischel, Optimal Damages in Securities Cases,
52 U.ChiLRev. 611 (1985). See also Jennifer Arlen & William Carney, Vicarious
Liability for Fraud on Securities Markets: Theories and Evidence, 1992 U.IILL.Rev.
691, 718-19; Paul Mahoney, Precaution Costs and the Law of Fraud in Impersonal
Markets, 78 Va.L.Rev. 623, 627-29 (1992).
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BT, ZOMOFFEHRY S DR EBINRESTVWD L35 EHHNRKE
FIFIRIATH T B IRIE VIR E R L v,
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LBEERETH 5% FORE, THIIBWTERICIT LR WNIRERICH
L CIdEERTHICHiE s N TwinBZER Kb, LL, oo/
BEROBRIIMANR= A TR S W, AEERIH T 2 LM LR VR
MIX POBEDPHLHEMITIELETEZIEZLEDDDTIERVET 5,

BERICEBEEBEEMET 22213, REERT- 2REERRELIHITO
£ B RHE 2 S BEMPBIE SN Wiz, RB%E 8 Lf%{ roTH
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VAT LAEBRRT L LIS LVL, BMiARTFERVATARERT LI LD
B, M, BB K > THIE SN AR Y AT 2 3B WL AR R
HEHEMZMNS . T2, SHOPRIEIRE L RITTHRALHME L 2o o
A b (RFEFEM, R, FERERICES SN IFEERN RIS SHFEET
5%

5T, MiEEAMETHIEFLY 5 A - 77 ¥ a v OB RE
TICLBEERZIZEAEF LAVWHRBO/EZWINSES L LI, BEAD
MADEZHEH L THMEZMALTTWSZ L FH#ELICE > TIIBHNTDH

6 See Elliott Weiss & John Beckerman, Let the Money Do the Monitoring: How
Institutional Investors Can Reduce Agency Costs in Securities Class Actions, 104
Yale L.J. 2053, 2088-94 (1995); see also Janet C. Alexander, The Value of Bad
News in Securities Class Actions, 41 UCLA L. Rev. 1421, 1448-51 (1994).

7 NOEBEROBRIE—HITIZI00 FV L S5WTHDY, HARTH1,000 Ve RS
N5, See Langevoort, supra note 3, at 647-48.

8 1Id, at 649.

9 Id. at 650.
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HI (half-truth doctrine) DOFRMERLEIFTE L HIFEICT 5 &, BEHDHE
LS B AR R E BEN TR ZF ) 72w e 2%, BRP R 3hsk
WAEZIEDLOBR LI RSN VERIC RS ET5 (TRERLERTDH
NEPZ-oTHODbLVEDBVZ B)%
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RS IR T oY a yOMWICEMERITIT 5. 2 OKEIEHIEEE MR
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Bz a MO — VR (B A OBIRPARIER I RIC & 2 BEHS) 25848
SEBEVIREICED T —HMIIHHINTVEY, 29 LML
T, Langevoortid MW ME] oBlu» SN T 5, TabbH, &Ko
FERNRO 720 H B OFFHIR REZK OIS TIZRDNT WD L) &l
BIZAHETHICB I AAERARDIZEAENET D, T2, AR RPHRT

10 Janet C. Alexander, Do the Merits Matter: A Study of Settlements in Securities
Class Actions, 43 Stan. L. Rev. 497 (1991); Joseph Grundfest, Disimplying Private
Rights of Action Under the Federal Securities Laws: The Commission’s Authority,
107 Harv. L. Rev. 961 (1994); Reinier Kraakman et al, When Are Shareholder
Suits in Shareholder Interests ? 82 Geo.L.J. 1733 (1994); Jonathan Macey & Geof-
frey Miller, The Plaintiffs’ Attorney’s Role in Class Actions and Derivative Litiga-
tion: Economic Analysis and Recommendations for Reform, 58 U.ChiL.Rev. 1
(1991); Roberta Romano, The Shareholder Suit: Litigation Without Foundation ?
7 JLEcon. & Org. 55 (1991).

11 See Langevoort, supra note 3, at 651.

12 See, e.g., In re Time Warner Inc. Sec. Lit, 9 F.3d 259 (2d Cir. 1993); Greenfield
v. Hublein Inc, 742 F.2d 751 (3d Cir. 1984), cert. denied, 469 U.S. 1215 (1985). But
see Stransky v. Cummins Engine Co. Inc. 51 F.3d 1329 (7th Cir. 1995).

13 See, e.g, Frank A. Easterbrook & Daniel Fischel, The Economic Structure of
Corporate Law 340 (1991); Lewis Kornhauser, An Economic Analysis of the
Choice Between Enterprise and Personal Liability for Accidents, 70 CalL.Rev.
1345 (1982); Reinier Kraakman, Corporate Liability Strategies and the Costs of
Legal Controls, 93 Yale L.J. 857 (1984); Alan Sykes, The Economics of Vicarious
Liability, 93 Yale L.J. 1231 (1984).
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b o &b, Langevoortld &4t D FEEAIR D Y4 H IR HHFERKZ 1T 9
LETVI DI TIERV. ERMNROBOANEFRIIEBIEN—E L7285
F e HFHDEHINA T A (cognitive bias) ZJE T A MMk LB X OV —
Ty TAIANVDOHETH L% WTIIELISXHOBEMLIIE{HRETAEL
TV TIREWVWET B, TOFKRTIIREIPEMEIZY LT — 2B
OTVWbLEWVZ D,

BN ZHEEREE L COIFERAEEY (deliberate) THWIRY, StoE
HZ2BIETZRAED L= Y POWTNLKRE LR FICHRT 2 K&
1,000,000 F)V & ERRE§2), EBRICHEE 23 100,000 NV & Z20F 72 FI2E 0
WINAKREWHICHIRS NS, FHENRFEROYE, TERkoZEEEHEA
ENB" I TRAHBEEIRH SN TELKBEOEIK (scienter) EfE%
lioTVWRWIEBEHTRETHA )0 O L) REMEXFILBF TRV
A7 BT B ET B,

LZAT, TOIHICHEFHICERZHRIT 225D, Langevoortld il
WMo IR -TrvarOfERKIERTRELET L, TOEKRTIIEEREL

14 Arlen & Carney, supra note 5, at 702-03. see also James Cox & Harvey
Munsinger, Bias in the Boardroom: Psychological Foundations and Legal Implica-
tions of Corporate Cohesion, 48 Law & Contemp. Probs. 83 (1985).

15 See generally Albert Bandura, Human Agency in Social Cognitive Theory, 44
Am. Psychol. 1175 (1989); Jeff Greenberg et al, Why Do People Need Self-Es-
teem: Converging Evidence that Self-Esteem Serves an Anxiety Buffering Func-
tion, 63 J. Pers. & Soc. Psychol. 913 (1992).

16 See Langevoort, supra note 3, at 658 flix 2 HlE 35 Z L3 L v, REZHOH
ORI TR A, PRV AR, =T, #Hify, MHENZRETH S,
TN® Z, FEBOFFIETEROE Y2 7ok H S o BBt R E S
TWwh,

17 FEHRO X3 EAEFPUTHHFEO RFFFKHEO VRS L U1990FD ==+ 2 b v
JYETHEE SNz, Pub. L. No. 101-429, 104 Stat. 931 (1990).
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i REEH

AlexanderlZ MDA MEREERLCHER KO ZW T X & OfFEE, S, R
HORELZIRET 5o FIROPHEEICE L TIE, ENSFICBC Tk Z%
PO DAFEFEUPAFTEHRFRK S T2 - 7272 a VI BRYTHETHY, WOD
AREFEME L L, BHEEONBTOLMEREY, EWEEL A THEIEHRSIND
ML) PORFEEYE, SFSNHEGREREEVHMLL EHICRET L0 E
) PORFEFEMEL L OEM A28 A HESAET R EEREHEICO VT
REEUTH D, ZOE—DORHEEIEIGFRTERZ S A - Tr v a vizBnT
EEZEME (materiality) ZEAFOREDH 5%, HE L EZORMHEEEI, BE
BIXEFRINZUREZBREFM L TB Y, BEEISHEEICIE LR WD

18 ZTOX) L#LEZHRTLZILIWETH LD, IMKHZ2EMTLIREZD
D EEHETHI LA >TwD0d LI, See Langevoort, supra note 3, at
661-662.

19 See Langevoort, supra note 3, at 664.

20 John E. Calfee & Richard Craswell, Some Effects of Uncertainty on Compliance
with Legal Standards, 70 Va. L. Rev. 965, 968-69 (1984).

21 Janet Cooper Alexander, Rethinking Damages in Securities Class Actions, 48
Stan. L. Rev. 1487, 1494 (1996).

22 1Id.

23 See, e.g, Common Sense Legal Reform Act, 1995: Hearings Before the Sub-
comm. on Telecommunications and Finance of the House Comm. on Commerce,
104th Cong., 1st Sess. 222, 233-34 (1995); Private Litigation Under the Federal Se-
curities Laws: Hearings Before the Subcomm. on Securities of the Senate Comm.
on Banking, Housing & Urban Affairs, 103d Cong., 1st Sess. (1993).
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Mo—=F—% 2 FARXN=0 O8RS 5L IG /85 — > OUEITKAFT
LIEETETF NV TH 5%

7T ADOMIRIEIBE S L FRERDEDOMAL RN T A M 2D\ IdadE IS
Lo TZHENLHRLYKEL, INSOMBIIARIMERNTD D »oHE
WHCTH b, $abb, HBEHHICBITLHREXOENHEHIT A MIY A
JHHOBMPE - BRIAA IO LHIZIVRFEDOAL V77 T 1 Rtk
REBIZETLHETH L% LrLEESI0L) RN EELEE - HlE
THIEIEIRETH L, T2, EREOZITLHFIEE LT, AICE > T
S, ANy rX Ty a v OMEEnE L O - Ao E, SHick T
FEART X FORT, HWEIND S OR#ES & O—FEE EoE R Eh

24 Alexander, supra note 21, at 1495.

25 Calfee & Craswell, supra note 20, at 969.

26 See Bradford Cornell & R. Gregory Morgan, Using Finance Theory to Measure
Damages in Fraud on the Market Cases, 37 UCLA L. Rev. 883, 894-87 (1990) JR4E
DRETIEIWEREESF 21 Lo ZoME#ER SN TV 5,

27 Janet Cooper Alexander, The Value of Bad News in Securities Class Actions, 41
UCLA L. Rev. 1421, 1456-57 (1994).

28 WHMEHON TV LHMETET IV THIEMENM D7 7 ZFIHIZB T H100% Lk
FEBEO Y 5 AHEFEHFRT S, See id. at 1460-62; Jon Koslow, Note, Estimat-
ing Aggregate Damages in Class—Action Litigation Under Rule 10b—5 for Pur-
poses of Settlement, 59 Fordham L. Rev. 811, 831-34 (1991). b»ETr S - 72
VaveaRAETIHREROFEEE LD LN ICEZLIPRERGMETHA I,

29 See, e.g., Frederick C. Dunbar, Vinita M. Juneja & Denise N. Martin, Share-
holder Litigation: Deterrent Value, Merits and Litigants’ Options 11-12 (Natl
Economic Research Assocs., Working Paper No. BLE-95-07-a, 1995).
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BFohbd, INH0FMEOMESWHEETH LY, 2512, I L TEE
DOHHBMANIABEDOLINIZEAEFE LRV, INLOHEMERS 2
bH B, MEMtE LTHY DS NH D TR RV FEE, FIMIRIED
EREEELILREINTH A Lo T, Flilisis b 2 iEkE%
IR TV a B THEMBE LM U WIEORELTS (tort) BTNV
L) TRV ET 5% HROBEERIIHNT 2 M5B & OCHERNFE L NS
VAWEND ) A7, KGR ERAL - R L CAREZEROEL L Bl
I, SEEE AT 2 S NET, SR ERICHERERML
BHERTIBICH T DITHLELS R DY A2 % 5 IC&HED 4 L ARk
T EMHT 0% BT MREEZ G20 Lhwe DIRET 5%

K2, AlexanderlIFES B ERICHEREDO T —H LMY R I nwiZ
D, 7 TARYN—ITHER AT - NG I N EnET 5 Fh
Wz, EEREEZ T AR N=ICRME L VBRI BAE OREME Y 2 T
LAENEL DI TARXAN—RFENARICECHKT 5, 2oL LT,
B2 S L OHRBRIIFHRERL D) A 7120 L THELL TV 2 720 % EB
WHEE LBV, 7T -T2 a9 Yfida @ U Tt SN DM D
BOWKFRBEEERIE, FICRISHULAHAT, T 2 MHELEI RO D
LT, ETICHATES Y 7 ABEIC, $§XTOWAZOWHELRIEL W
HEFHL D T2 LEETLHEERRNL, £ DT T2 X N—, KITHK

30 Alexander, supra note 21, at 1498.L 724> C, Fl3~N— 2 OEF @I %
b 72O T WED D 575, AHEFELEO K THEND %,

31 Id. at 1499.

32 Id.

33 Cf. Richard Craswell, Interpreting Deceptive Advertising, 65 B.U. L. Rev. 657
(1985).

34 FRHEELEM, JRREMB X OHREMEE 4 L1 X ) ERBEHO12% L 211
LiEwE w9 7F—% 3 dH -7 See Dunbar, Juneja & Martin, supra note 29 at 23
& tbl 3; see also Frederick C. Dunbar & Vinita M. Juneja, Recent Trends II:
What Explains Settlements in Shareholder Class Actions ? 4.

35 Alexander, supra note 21, at 1501.

36 Easterbrook & Fischel, supra note 5, at 640—41; Langevoort, supra note 3, at 646.

37 Alexander, supra note 21, at 1502.



TSI BT 5 SHORERREEIZOVT () 45
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N 5 &8 F OMOBIF F 713X OREE - XBOEE L LE1D L
NV ZOERTIIBILEDO Y AT AIID L) LBk EOMRZEE L
TV, 75 AR N—DFRN 7 T AMMORREBKAETRH L7285 &
CEORHEELDVERE LTHRBEP»OZHET IRELHRKNICT LI LEIHY, ¥
5 A A U N—HHEE LD TS & SO KD DOEEI e 4
BOTHB72T TR, AERFEIRICHES L-BASREZDOVIRBICLEEE L S
LRI RHEREEZA L EVESED 2T 5,

29 Lzt E oI LTid, KA OMERE Y= 2 — 2DOBRIC
LM ERHT 20Ty T ARFIICHRETHE S NS & d, FMETL3 2
MIBHEOBMIZ KM SN TV 2O THAEOKERIZOIX MEAB L2 E
Vo 2 L BB, WEICH L TIE, Bwo o — 2A0BRBRIEIEEICK
T 2T TRV, 29 LESATH > THIUHREO KIS EEL IS 2 M
BEDIRICE CBBEEERTH S F72, BHISHLTE, HELICEN
2 AOREHBTHENLHRIT A MIHM T HEDO—ETH 55, FROH

38 Id. at 1504.

39 MAARE & SAHFFO VT HISEET 2 2B LTI R ISR AT S
NT&7, See, eg, Arlen & Carney, supra note 5, William F. Baxter, Enterprise
Liability, Public & Private, 42 Law & Contemp. Probs. 45, 49 (1978); Easterbrook
& Fischel, supra note 5, at 640; Kornhauser, supra note 13; Kraakman, supra note
13; Reinier H. Kraakman, Hyun Park & Steven Shavell, When Are Shareholder
Suits in Shareholder Interests ?, 82 Geo. L.J. 1733 (1994); A. Mitchell Polinsky &
Steven Shavell, Should Employees Be Subject to Fines and Imprisonment Given
the Existence of Corporate Liability ? 13 Int'l Rev. L. & Econ. 239 (1993).

40 bold, I 2 IEEERMHIICE L TR0 A ) 29w alilix
EETRETH S, See Anthony Borden, The Shareholder Suit Charade: The
Wilmington Filers Shake Down Corporations in Delaware and No One Seems to
Mind, Am. Law., Dec. 1989, at 67; Romano, supra note 10, at 63—65.

41 Alexander, supra note 21, at 1505.

42 See William S. Lerach, Prevalence and Economic Impact of Securities Class Ac-
tions: Is Reform Necessary ?, in Avoiding and Managing Securities Litigation and
SEC Enforcement Inquiries for In-House Counsel 20, 22 (PLI Corp. No. 888, 1995).

43 Alexander, supra note 21, at 1506.
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BRI S AREHEICGTINTE LSOV ERRLTWAY, T2 TIERER
ORBIEBRIC & 508 E & v ) B 2 THEBAR E ORI OB 5 1
BAETH 5 & 50TV,

VED XS Rithkiihr 5 A - 727 v a VlEOMES T 2T, Alex-
anderlI#H 7= ML RET 5. TOB, WHETHNGICHbLE 2 A -T2
YaVIFERNICIE O —ORPETH L IR L EEMERET LY F
7z, BHEBAZE T AT AR T 2 HEI L o THEEIE SR 2w L,
MERFIIE S e v, —RIEFER, BEDITEE DT L72As - T
ENZEETH S —HOREEFIZHD CRMTRRCEBT 57, flzE, K
GGk (Clean Water Act) T, HEH:0E IR 5 FiFiE &%)
IZBE9 % 1 HiRE25,000 FVORFETH Y, ANTRRORE XA &l
TEAZNET 2MAE2ET 2% L C, BTSN HA0b-5:
B 2 TR MEZ BEIE L, WA b s REE 2 WA L 5 Vi
ERET D% BARWNLREE LT, BEOHMELSEZIIRITE KT S
BT X V50007 v 51,5000 KV &$5 (7272 LERMZFER (inten-
tional fraud) O¥EXFD 2L T HWEEMED V) BAIIH$ 2 H1FIZ10H

44  Alexander, supra note 26.

45 TEYU—ORPETH EORRKOMERILFZHROENTH D, Tzl
I2& > THEF L TE& 7z, See Basic, Inc. v. Levinson, 485 U.S. 224 (1988); Affiliated
Ute Citizens v. United States, 406 U.S. 128 (1972); see also Langevoort, supra note
3, at 11-12.

46 Alexander, supra note 21, at 1509.

47 See Harold Feld, Saving the Citizen Suit: The Effect of Lujan v. Defenders of
Wildlife and the Role of Citizen Suits in Environmental Enforcement, 19 Colum. J.
Envtl. L. 141, 144 n.16 (1994); Marcia R. Gelpe & Janis L. Barnes, Penalties in Set-
tlements of Citizen Suit Enforcement Actions Under the Clean Water Act, 16 Wm.
Mitchell L. Rev. 1025, 1025 n.1 (1990).

48 33 US.C.s 1365 (2010); see also Reed D. Benson, Clean Water Act Citizen Suits
After Gwaltney: Applying Mootness Principles in Private Enforcement Actions, 4
J. Land Use & Envtl. L. 143, 143-51 (1988); Gelpe & Barnes, supra note 47 at
1025-27.

49 Alexander, supra note 21, at 1515.
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THAMOSAITB VT D) FROITHICHET LI L2 WITENEY F=
12, MR E SIEAPEBICEZIL) o THhIUE, xS wilktd -
THEM - REEZICL > THIDbNEZREVHE LY MR EFET 25,
IS, FEMRIT VAR E ZIBENHEFICED L — A EER#ELICE -
THHWTHY, HESEWNTHL2HEIORBITET L. LALENDS
HIERBNOBEEIZEDOL ) B r — A2 52 LIFEF LV EEwY, &
DRTHHBORFZOREVZ U TH 5%

F7o, HEBHE, ERDSPEDZITM L FILE (B 213 E AR 0 W) 1
HUCHREE LB 25 0NEE, A by 247> a B0 7213 38%# % 3

50 Z ZTAlexanderid” 7 — ¥ = 7N X 2 B R FRFE W T 2B EHT
HIBR10JT RV F 23 4E A O VI NAREVEE SRS 5,

51 Alexander, supra note 10, at 550-54. 1Tl B CR AL EH = MARRICT 5 &,
RE B OWAT B Z RIBICHIR T % & Wb b A, 174HOEBIREIC X - Tk -
PRE S N7-RFENTIZFD L) RBEAI1E %\, Alexander, supra note 21, at 1512.

52 Alexander, supra note 21, at 1511.

53 See Kevin C. McMunigal, The Costs of Settlement: The Impact of Scarcity of
Adjudication on Litigating Lawyers, 37 UCLA L. Rev. 833, 860-72 (1990).

54 Alexander, supra note 21, at 1512.

55 Id.

56 Id.
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AlexanderidLangevoort & 547 ) #F 0@ M 2 &3 BN HE 2 e 3
5729, HEBELY DRFAHKL VI DIEFILARTHL LIV 5, HILD7-
DIZFIEOEE ML, REOEHEHB L CEBNIREBICL 2 ETEOXG L w
I HES I E T b,

57 Id. at 1515.
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